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ACCOUNTANTS 


You may now have a 
WASHINGTON AND NEW YORK OFFICE 
where an especially trained accountant’s secretary waits - 
on your callers, receives your mail and telephone mes- R b lt 

sages, makes your appointments, arranges for conferences, e ul 
hotel accommodations and renders such other service as 
your own personal secretary would, and who performs all 


other duties assigned to her in a thorough and business- c J 2 

like manner. 

Membership in the Accountants’ Exchange entitles you to 10 = 1S er 
listings in the building and telephone directories, the free 

use of a private office for conferences, office equipment, 
Tax Service, library, etc. 


e 
MEMBERSHIP FEE FOR EACH CITY 
1 year $25.00 6 months $15.00 3 months $10.00 


SUBSCRIPTIONS FOR NEW YORK AND WASHINGTON 
COMBINED 


1 year $45.00 6 months $27.00 3 months $18.00 
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ye = is your branch office 
The offices are under the personal supervision of Certified 
Public Accountants 
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cost do not maintain their own offices, will find the facili- 
ties offered by the Accountants’ Exchange invaluable. 
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Complete office service including desk space, private con- R d 
ference rooms, secretary, library, office equipment, expert e atre 
report typist, efficient telephone service, listings in tele- 
phone and building directories, and all other facilities that 
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ACCOUNTANTS’ EXCHANGE 


“An institution Pe cece the accounting prac- Maloney- Gilmore Co. 


tice congenial and free from undue embarrassment” 
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Circle 6382 Main 3985 
Soe ars Washington, D.C. R. 720 I. T. 508 So. Dearborn St. 


HARrison 8348-9441 
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chairman of a special commission on fuel conditions in certain of the allied countries. 
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WHAT DOES CONSTITUTE 
DOING BUSINESS? 


When all the information you have available leaves you un- 
certain as to whether some one particular state will hold that 
your corporate client’s transactions constitute doing business in 
the state and require qualification as a foreign corporation; or 
when you are uncertain as to the procedure for qualification in 
some state or states; or when any other doubt is present as to 
any phase of foreign corporation practice, let The Corporation 
Trust Company’s Foreign Corporation Experience File help 
you. This great master File contains the compiled, indexed 
and cross-indexed observations of The Corporation Trust Com- 
pany’s organization during the past thirty years — digests of 
court decisions, extracts from statutes, and rulings of state ofh- 
cials—relating to business aactivities of corporations outside the 
state of incorporation. Submit the problem that is bothering 
you to the nearest office of this company and a prompt report 
will be made to you, without any cost whatever, of all the in- 
formation regarding your question contained in this File. The 
information is of course furnished to, and for the use of, 
lawyers only. 
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LOOK BEYOND 
THIS YEAR’S TAX RETURN 


OUR opportunity for service to your clients extends 

beyond the immediate task of preparing their current tax 
returns. Few men are in better position than you to obtain a é 
bird’s-eye view of their financial situation or to make con- FE 
structive suggestions for protecting and developing estates. ( 

In many cases, creation of living trusts for the benefit of @ dow 
various members of a man’s family makes possible a sub- 2 
stantial reduction in income tax payments for years to come. for 
And living trusts properly set up open the way to other sav- a 
ings, including economies in inheritance taxes. Testament- than 
ary trusts, too, often effect savings in successive inheritance in th 
taxes and administration expenses. es 

City Bank Farmers Trust Company gladly will cooperate § how 
with you in working outa financial plan for any of yourclients _ 
—with his permission, of course. Valuable suggestions are ; iT 
contained in a booklet called “What Can a Living Trust B SUP 


. . . . =» mea 
Do for Me?” copies of which will be mailed upon request. i 
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EW decisions have aroused so much comment 

from tax officials, tax experts and tax attorneys as 

Macallen Co. v. Massachusetts' which was handed 
down by the Supreme Court of the United States on 
May 27, 1929. Had the problem been presented to the 
) court for the first time, there would be little occasion 
for all this wonderment. We accept the established 
} law that the state cannot tax income from United 
States bonds. What more reasonable and realistic, then, 
than to hold that the state cannot include such income 
» in the assessment of an excise tax on doing business as 

a corporation? If the interests of the United States 
) demand that the income be immune from state taxation, 
how can it be urged that the amount of the income 
should be allowed to determine the amount of a state 
tax? 

The answer of course is that in earlier cases the 
Supreme Court had held that you may include in the 
measure of a tax some property or some income that 
you cannot make the direct subject of the tax. The 
answer to this answer is that the Supreme Court does 
; not have to be consistent and that later cases not infre- 
quently indicate the abandonment of positions assumed 
to be established by earlier ones. Such is clearly the 
only possible inference to be drawn from the Macallen 
Case. The inference is fortified by other cases that 
» since 1910 have refused to allow the states or the 
} United States to do indirectly what they are concededly 
forbidden to do directly. The whole trend of recent 
Supreme Court decisions makes it clear that the Su- 
preme Court was not inadvertent in doing what it did 
| in the Macallen Case. It may not have been candid in 
saying what it said, but this does not mean that it was 
} careless in doing what it did. The decision must there- 
fore be taken as a fixed datum in all enterprises of 
guessing what the Supreme Court will do in the future 
in dealing with some intellectually related problems that 
will soon come before it. 

The most important of related problems is that of 
state taxation of national banks. Subject to certain re- 
strictions not here material, Congress has explicitly pro- 


*Professor of Law, Harvard Law School. 
1(1929) 279 U. S. 620. 
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The Macallen Case—and Before 


By THomas REED POWELL* 


vided that the states may tax national banks “according 
to or measured by their net income” and in so doing 
may “include the entire net income received from all 
sources.”” Here clearly is authority to include income 
from United States bonds in the assessment of a prop- 
erly worded state tax on national banks. Will the 
Supreme Court let the expressed will of Congress pre- 
vail? Prognosis on this point requires invocation of the 
second part of the Macallen Case. The taxpayer re- 
ceived income from county and municipal bonds which 
had been issued: with a declaration that they were im- 
mune from taxation. The inclusion of the income 
therefrom in the measure of the excise on the corpo- 
ration was held an impairment of the obligation of the 
statutory contract under which the bonds were issued. 
This means that a contractual immunity cannot be 
evaded by making the immune income in part the 
measure of a corporate excise. United States bonds 
are issued with a declaration that the income therefrom 
is immune from state taxation. May Congress evade 
this hope by permitting the immune income to be in- 
cluded in the measure of a tax? 


Application of Fifth Amendment 


The answer to this question requires us to consider 
whether Congress is restricted by the Fifth Amendment 
in respect to tax exemptions as the states are restricted 
by the obligation-of-contracts clause. It does not re- 
quire us to consider the characteristics of national 
banks as Federal instrumentalities. It may well be that 
Congress might provide that national banks should cease 
to be regarded as Federal instrumentalities. There is 
little doubt that the banks cannot hope to escape from 
a tax on their net income from other sources than 
exempt bonds, now that Congress has so provided. 
Even though, however, it is agreed that Congress may 
allow the states to treat national banks as they treat 
private corporations, it does not follow that it may 
allow the states to tax exempt income received by 
national banks in any way that would be held obnoxious 
to the Constitution if received by private corporations 





244 Stat. 223 (1926). This is the latest revision of the familiar 
Section 5219 of the Revised Statutes. 
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or individual investors. The immunity of the income 
is a thing apart from the immunity of the recipient. 


The problem of national bank taxation is raised here 
so that it may be kept in mind in our further consider- 
ation of the Macallen opinion and its setting in the 
mosaic of other recent decisions and opinions. It will 
be taken up again after we have reviewed the situation 
and sought to dispel the rainbow hopes that the Macal- 
len opinion somehow offers some antidote for the poison 
in the sting of the decision. 


In some of the comment on the Macallen Case it has 
been urged that the inclusion of interest from United 
States bonds in the assessment of the tax should be 
forgiven because the excise was measured by net rather 
than by gross income. Citations to decisions on state 
taxation of interstate commerce have been adduced in 
support of this criticism. Such reliance on commerce- 
clause law is wholly inapposite. Net income from 
interstate commerce is directly taxable by the states. 
Net income from state and municipal bonds is not 
directly taxable by the United States. This was estab- 
lished by a unanimous Supreme Court in the first Pol- 
lock Case in 1895. The contrary attitude toward net 
income from interstate commerce was announced in 
1918 by a unanimous Supreme Court when the issue 
first came before it. This commerce-clause law was 
adduced in 1922 in support of a state tax on net income 
from Indian leases and was rejected in Gillespie v. Ok- 
lahoma.® Property employed in interstate commerce is 
taxable by the states. Net income from such property 
is therefore held taxable. Indian leases, being a Fed- 
eral instrumentality, are not taxable by the states. Net 
income from operations under such leases is there- 
fore held not taxable. In the words of Mr. Justice 
Holmes : 

The criterion of interference by the states with interstate 
commerce is one of degree. It is well understood that a certain 
amount of reaction upon and interference with such commerce 
cannot be avoided if the states are to exist and make laws. . . . 
The rule as to instrumentalities of the United States, on the 
other hand, is absolute in form and at least stricter in substance. 


In cases where the principal is absolutely immune from in- 
terference, an inquiry is allowed into the sources from which 
net income is derived, and if a part of it comes from such a 
source, the tax is pro tanto void (Pollock v. Farmers’ Loan & 
2. Ge, iv U. DG se 





8Pollock v. Farmers’ L. & T. Co. (1895) 157 U. S. 429, 583-586. 


4United States Glue Co. v. Oak Creek (1918) 247 U. S. 321. 
This was predicated on Peck & Co. v. Lowe (1918) 247 U. S. 165, 
holding that the federal tax on net income may be applied to 
net income from an exporting business notwithstanding the con- 
stitutional provision that “no tax or duty shall be laid on articles 
exported from any state.” For later cases which have sustained 
state taxation of net income from interstate commerce, see 
Shaffer v. Carter (1920) 252 U. S. 37; Underwood Typewriter 
Co. v. Chamberlain (1920) 254 U. S. 113; and Atlantic Coast 
Line R. Co. v. Daughton (1923) 262 U. S. 413. If, however, 
the state tax is on doing business, Alpha Portland Cement Co. v. 
Massachusetts (1925) 268 U. S. 203 holds that it cannot be 
imposed on one engaged exclusively in interstate commerce, even 
though the tax is measured in large part by net income. 

5(1922) 257 U. S. 501. 


The Delaware Railroad Tax (1873) 18 Wall. 206, (semble) ; 
Western Union Telegraph Co. v. Massachusetts (1888) 125 U. S. 
530; Pullman’s Palace Car Co. v. Pennsylvania (1891) 141 U. S. 
18; Cleveland, C., C. & St. L. R. Co. v. Backus (1894) 154 U. S. 
439; Western Union Telegraph Co. v. Taggart (1896) 163 U. S. 1; 
Postal Telegraph Co. v. Adams (1895) 155 U. S. 688; Adams 
Express Co. v. Ohio State Auditor (1897) 165 U. S. 194, 166 
U. S. 185. Compare the cases allowing state taxes on gross re- 
ceipts, including those from interstate commerce, when such 
taxes are in lieu of taxes on property: e.g., United States Express 
Co. v. Minnesota (1912) 223 U. S. 335; Cudahy Packing Co. v. 
Minnesota (1918) 246 U. S. 450; Pullman Co. v. Richardson 
(1923) 261 U. S. 330. : 





In three other cases prior to the Macallen Case, the 
fact that the tax in question was on net rather than on 
gross income was not allowed to defeat the application 
of the principle of the immunity of governmental in. 
strumentalities. Muller v. Milwaukee® decreed that the 
immunity of corporate income from Federal securities 
could not be made the basis of a municipal tax on divi: 
dends received by the stockholder, when dividends 
which were the fruit of taxable corporate income were 
exempt under the statute. Long v. Rockwood® required 
royalties received for the use of patents granted by the 
United States to be excluded from the assessment of 
the Massachusetts tax on net business income. National 
Life Insurance Co. v. United States involved a pro- 
vision in the Federal net income tax under which a 
gratuitous deduction of a percentage of the reserve oj 
insurance companies was restricted to amounts in ex- 
cess of tax-exempt income received by the corporation 
from state and federal bonds. The court required the 
gratuitous deduction to be extended in full, thereby 
holding in effect that exempt income is taxed when the 
required exemption is the basis of the denial of a favor 
extended to others who do not receive exempt income. 

In the dividend and the insurance cases the taxes 
before the court were not directly upon the exempt 
income. The receipt of exempt income by the tax- 
payer or by the corporation from which he received 
dividends was the statutory basis of a tax on income 
concededly not immune from taxation. These, then, 
were cases in which the fact that the tax was on net 
rather than on gross income was not enough to save 
a tax in form on a taxable subject from being held to 
be in substance a tax on a non-taxable subject. Only 
in the insurance case did’ the dissenting or the qualify- 
ing opinion seek comfort from the fact that net and 
not gross income was involved. Mr. Justice Brandeis 
adduced the commerce-clause cases™ and Flint v. Stone 
Tracy Co.” in a half-hearted expression of surprise at 
what the majority of his brethren had just done. An 
earlier majority had already dismissed the commerce- 
clause cases as inapposite.* ‘In Flint v. Stone Tracy 
Co.** nothing was made of the fact that the tax involved 
was one on net rather than on gross income. The talk 
of that case was that the income from exempt securities 
was used not as the subject of the tax but merely as 
in part the measure of a tax on something else. The 
decision on that point was ample precedent for the 
Massachusetts effort that was frustrated by the Macal- 
len Case, but neither the Stone Tracy Case nor any 
other affords warrant for any notion that net income 
from governmental instrumentalities is any less sacred 
than gross income. 

This brings us to the major issue in the Macallen 
Case. What has happened to the once-prevailing doc- 
trine that income or property immune from direct tax- 
ation may be used to measure a tax on something else? 
The answer is obvious. The doctrine has been denied 





7257 U. S. 501, 505. 
8(1927) 272 U. S. 713. 
9(1928) 277 U. S. 142. 
10(1928) 277 U. S. 508. 
liNote 4, supra. 
12(1911) 220 U. S. 107. 


13Gillespie v. Oklahoma, note 5, supra. 
notes 8 and 9. : 


14Note 12. supra. 


See also cases cited in 
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mconsistency between the Macallen Case and earlier 
jecisions must continue to remain disturbed so long as 
hey continue to regard the earlier decisions as unaf- 
ected by the Macallen Case. This is not the first time 
hat the Supreme Court has departed from previously 
sstablished positions. It is not the first time that the 
ieparture has not been openly confessed. It is not the 
rst time that erroneous, artificial or unacceptable dis- 
inctions have been invoked to postpone the frank recog- 
ition that the old law is dead and that new law has 
aken its place. In the present instance the Macallen 
case is not the first sign of the new dispensation. 
‘jiewed in its proper perspective, the Macallen Case 
hould be taken as the culmination of a judicial move- 
nent that has been going on for twenty years. 


Prior to 1910 the Supreme Court had frequently al- 
owed taxes to be measured by elements of value that 
could not be named as the subject of the tax. In the 
ield of intergovernmental relations this judicial grace 
began with three cases in 1868'° and became most ex- 
plicit in Home Insurance Co. v. New York® decided in 
1889. The commerce-clause branch of the doctrine be- 
gan in 1873%" and got intertwined with the intergovern- 
ental-relations branch in 1891 when Maine v. Grand 
Trunk Railway Co.*® was based explicitly on the Home 
Insurance Case. Henceforward for nearly twenty 
years, state excises on corporate privileges might be 
easured by gross receipts, including those from inter- 
state commerce, or by capital stock, part of which was 
invested in United States bonds, though neither the 
bonds nor the gross receipts from interstate commerce 
could constitutionally be named as the subject of a 
state tax. There were two ideas in the opinions. One 
was that a state which grants a privilege which it might 
withhold or withdraw may tax it as it pleases. The 
other was that the test of the validity of a tax is the 
subject on which it is levied and that the mode of ad- 
measurement is not necessarily the criterion of what is 
the subject of the tax. 


The First Change from This View 


It was in 1908 that the court first began to shake off 
the shackles of such notions. Galveston, H. & S. A. 
Ry. Co. v. Texas’ looked through verbiage to hold that 
gross receipts were the real target of the tax. Mr. 
Justice Holmes reinterpreted Maine v. Grand Trunk 
Ry.*° to place it on the solider ground of an in-lieu tax. 
This made one begin to wonder whether the court 
would not in time shift away from the Home Insur- 
ance Case which had been the original basis of the 
Grand Trunk Case. In 1910 came Western Union 
Telegraph Co. v. Kansas** in which an intellectual bat- 
tle royal resulted in a victory for the ruling that a 
state excise on doing local business by a foreign cor- 


_—. 


_ Society for Savings v. Coite (1868) 6 Wall. 594; Provident 
Savings Institution v. Massachusetts (1868) 6 Wall. 111; Ham- 
ilton Manufacturing Co. v. Massachusetts (1868) 6 Wall. 632. 
6(1889) 134 U. S. 594. 
‘State Tax on Railway Gross Receipts (1873) 15 Wall. 284. 
18(1891) 142 U. S. 217. 
19(1908) 310 U. 8. 317. 
“Note 18, supra. 
*1(1910) 216 U. S. 1. 
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poration cannot be measured by the total capital stock 
of the corporation when the capital represents in large 
part property outside the taxing state. After a season 
the minority surrendered to the wisdom of the majority 
and the court became unanimous.?? An intervening 
oddity that a fixed maximum for the tax cures the ref- 
erence to extra-territorial values in its assessment®* was 
interred by a seven-to-two vote in 1929°* two months 
before the Macallen Case. 


One who was syllogistically inclined in 1910 might 
have béen moved to put the law as follows. A state 
tax on extra-territorial values is unconstitutional. A 
state tax measured by extra-territorial values is in sub- 
stance a tax on such values. It is therefore unconsti- 
tutional. Thus far our logician would be correct. Now 
for another syllogism. A Federal tax on state bonds 
or income therefrom is unconstitutional. A federal tax 
measured by such bonds or income is in substance a 
tax thereon. Therefore it is unconstitutional. Unfor- 
tunately for our logical friend, the Supreme Court held 
in 1911 in Flint v. Stone Tracy Co.** that a federal ex- 
cise on doing business in corporate form may be meas- 
ured by all income including that from state and munici- 
pal bonds. Still more unfortunately for all rational 
beings, the Supreme Court gave no satisfactory dis- 
tinction between the issue before it and the issue solved 
contrariwise in the Western Union Case. Mr. Justice 
Day adduced the Home Insurance Case and its pre- 
decessors and declared that “it is therefore well settled 
by the decisions of this court that when the sovereign 
authority has exercised the right to tax a legitimate 
subject of taxation as an exercise of a franchise or 
privilege, it is no objection that the measure of taxa- 
tion is found in the income produced in part from prop- 
erty which of itself considered is nontaxable.”** Of the 
Western Union Case he said: 

The court held, looking through forms and reaching the sub- 
stance of the thing, that the tax thus imposed was in reality a 
tax upon the right to do interstate commerce within the state, 
and an undertaking to tax property beyond the limits of the 
state; that whatever the declared purpose, the necessary opera- 
tion and effect of the act in question was to burden interstate 
commerce and to tax property beyond the jurisdiction of the 
state, and it was therefore invalid.”* 

Obviously the court would have to say the same thing. 
of the Federal tax in the Stone Tracy Case if it chose 
to look through form to substance. Instead of doing 
so, it prattled formal doctrine. It gave no hint of any 
criterion of the opacity or transparency of form. It 
did not even confess the logical dilemma and indicate 
canons of judgment which might guide it in choosing 
now one horn and now the other. All that we could 
know was that for some reason securely hidden in the 
judicial breast the bouleversement in the commerce- 
clause law the year before was to upset no apple carts 
in the law of intergovernmental relations. What pre- 





22Looney v. Crane Co. (1917) 245 U. S. 178; International 
Paper Co. v. Massachusetts (1918) 246 U. S. 135; Locomobile 
Co. v. Massachusetts (1918) 246 U. S. 146. 

23Baltic Mining Co. v. Massachusetts (1913) 231 U. S. 68; 
Cheney Brothers Co. v. Massachusetts (1918) 246 U. S. 147; 
General Railway Signal Co. v. Virginia (1918) 246 U. S. 500. 

24Cudahy Packing Co. v. Hinkle (1929) 278 U. S. 460. This 
had been foreshadowed in the opinion of Mr. Justice McReynolds 
aaa Portland Cement Co. v. Massachusetts (1925) 268 U. S. 

25Note 12, supra. 

26220 U. S. 107, 165. 

27220 U. S. 107, 163. 
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viously had been joined together, now the court set 
asunder. 


When a court will not do our thinking for us, we 
must think for ourselves. It is not hard to hold a 
judgment that both the Western Union Case and the 
Stone Tracy Case are eminently wise. Form and sub- 
stance may both have their votaries. Form may be 
allowed to prevail when the substance is unsubstantial. 
Substance should hold sway when it is strong enough. 
The substantive evil averted by the Western Union 
Case was serious. It involved the possibility of forty- 
eight cumulative taxes on the same economic values, 
each tax reaping where it has not sown. No state de- 
serves such a tax; no corporation could stand such taxa- 
tion if imposed to the full extent which the dissenters in 
the Western Union Case would allow. As to the Stone 
Tracy Case, the immunity of income from govern- 
ment bonds involves more of evil than of good. A 
doctrine designed to protect against burdens results 
in large part in the conferring of bounties. The evil 
is partly counterbalanced if we allow income from gov- 
ernment obligations to enter into the admeasurement 
of excise taxes on business operations. By confining 
the toll on the generally protected income to resort to 
the income as the measure of a tax on something else, 
we safeguard against discrimination. We face no dan- 
ger of cumulative taxes on the same economic values 
such as we have before us in the Western Union Case. 
By subjecting governmental obligations to some kinds 
of taxation and safeguarding them from others, we 
have a wiser result than when we save them from all 
or subject them to all. 


How far such mundane considerations may have 
entered into the mind of the court, we never can know. 
Nothing so sensible approached the threshold of utter- 
ance. We had a doctrine re-affirmed as though it had 
never been denied or threatened. Since then, however, 
the doctrine has not thriven. Ever since 1911 the court 
has been increasingly loth to allow government or in- 
dividuals to do indirectly what they concededly cannot 
do directly. Though in 1912 a patentee was allowed 
to sell a patented article subject to the restriction that 
it should be used only with supplies purchased from the 
patentee,”* this privilege was withdrawn by a frankly 
over-ruling decision in 1917.29 The doctrine that a 
state with power to expel foreign corporations for no 
reason may expel them because they remove cases to 
the federal courts was alive in 1906*° but sickened 
thereafter*! and was pronounced officially dead in 1922.*? 
The notions that an imposition intrinsically unconsti- 
tutional might be dictated as the price of a privilege that 
might be withheld, that values not subject to taxation 
might be used to measure a tax on something else with- 
in the taxing power, that power to forbid uncondition- 
ally necessarily embraces power to forbid conditionally 


28Henry v. A. B. Dick Co. (1912) 244 U. S. 1. 

29Motion Picture Patents Co. v. Universal Film Mfg. Co. (1917) 
243 U. S. 502. 

30Security Mutual Life Ins. Co. v. Prewitt (1906) 202 U. S. 246. 

3iHerndon v. Chicago, R. I. & P. R. Co. (1910) 218 U. S. 135; 
Harrison v. St. Louis & S. F. R. Co. (1914) 232 U. S. 318; Donald 
v. Philadelphia & R. Coal & I. Co. (1916) 241 U. S. 329. These 
cases all arose under the commerce clause, but the opinions pro- 
gressively ceased to put the decisions on commerce-clause grounds 
and thereby made it clear that the Security Mutual Case, note 
30 supra, was failing. 
82Terral v. Burke Construction Co. (1922) 257 U. S. 529. 
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—all of which seemed at one time inexorable to a ma- 
jority of the court came in time to be displaced by 
recognition that the issues were issues of policy rather 
than of inexorable logic.** This, perhaps, is saying 
more than the court made explicit. It is the necessary 
inference from all the decisions taken together. From 
the opinions, however, we might have to say that there 
was coming to be established the view that power over 
one thing, however absolute in its formulation, can 
never be a justification for the exercise of power over 
something else. One of the best expressions of the 
reformed attitude of the court is that of Mr. Justice 
Van Devanter in 1925, when to the contention that 
Pennsylvania was not taxing the transfer of New York 
chattels but was merely taking their value as the basis 
for computing a tax on transfers clearly subject to 
Pennsylvania’s jurisdiction, he retorted: 

Of course, this was but the equivalent of saying that it was 
admissible to measure the tax by a standard which took no 
account of the distinction between what the state had power 
to tax and what it had no power to tax, and which necessarily 
operated to make the amount of the tax just what it would have 
been had the state’s power included what was excluded by the 
Constitution. This ground, in our opinion, is not tenable. It 
would open the way for easily doing indirectly what is for- 
bidden to be done directly, and would render important consti- 
tutional limitations of no avail.*4 

With this well-nigh uniform doctrinal development 
subsequent to the Stone Tracy Case of 1911, it is not 
greatly surprising that in 1927 a unanimous court in 
Northwestern Mut. L. Ins. Co. v. Wisconsin® held that 
the interest received from United States bonds may 
not be included in the assessment of a license tax on 
domestic insurance companies. The tax was measured 
by gross receipts and was in lieu of all other taxes on 
personal property. Clearly the bond interest could not 
be made the subject of a state tax. Clearly here the 
tax was not on income or on gross receipts generally 
but was on doing business as a domestic insurance 
company. By the Home Insurance Case and those that 
preceded it, the tax was good even though measured 
in part by values intrinsically exempt. Yet a unanimous 
court holds that the intrinsically exempt interest must 
be excluded from the measurement of a tax on an in- 
trinsically good subject. Mr. Justice McReynolds does 
not deny the ancient doctrine. He merely declines to 
apply it. He cites the 1868 cases** for his posing of 
the issue when he says: 


The fundamental question, often presented in cases similar 
to these, is whether by the true construction of the statute the 
assessment must be regarded as a tax upon property or one on 
privileges or franchise of the corporation.** 


He answers the fundamental question by saying: 


Here the statute undertook to impose a charge of three per 
cent upon every dollar of interest received by the company from 
United States bonds. So much, in any event, the state took 











33In the Western Union Case, Mr. Justice Holmes said in dis- 
sent: “Even in the law the whole generally includes its parts. If 
the state may prohibit, it may prohibit with the privilege ol 
avoiding the prohibition in a certain way.” Later in his dissent 
in the Picture Patents Case he said: ‘‘No doubt this principle 
might be limited or excluded in cases where the condition tends 
to bring about a state of things that there is a preponderant 
public interest to prevent.” 

34Frick v. Pennsylvania (1925) 268 U. S. 473, 494-495. 

35(1927) 275 U. S. 136. 

36Cited in note 15 supra. 


37275 U. 8S. 136, 140. 
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from these very receipts. This amounts, we think, to an im- 
position upon the bonds themselves, and goes beyond the power 
of the state.°** 

This says very little. Therefore it says a great deal. 
The only reason given for the declaration that the tax 
is on the exempt income is that the exempt income pro 
tanto determines the amount of the tax. There is no 
charge that Wisconsin had any sinister motive. There 
is no discussion of intent. The only test offered is the 
test of results. The values taxed are the values that 


| determine the amount of the tax. You can’t use as the 
» measure of a tax what you can’t use as the subject of 
| a tax, even when you pick as the subject the privilege 


of being a domestic insurance company. Here, then, 
was the decision that held definitely that the Western 
Union doctrine of commerce-clause law is adopted as 
the doctrine of the law of intergovernmental relations 
in place of the Stone Tracy doctrine. It was a decision 
by a unanimous court. 

Credulous people might still have hopes that the 
Home Insurance Case and the Stone Tracy Case were 
not wholly dead, because Mr. Justice McReynolds pro- 
fessed to distinguish them by saying: 

Section 76.34 undertakes to impose a charge not measured by 
dividends paid, as in Home Ins. Co. v. New York, . . . nor 
by net income as in Flint v. Stone Tracy Co. . . .; and those 
cases are not controlling. The distinction between an imposi- 
tion the amount of which depends upon dividends or net re- 
ceipts and one measured by gross returns is clear. United States 
Glue Co. v. Oak Creek, . . ..°8 

This will hardly do. In the Home Insurance Case 
a rate was not applied to the dividends paid. A rate 
varying according to the dividends paid was applied 
to the total capital stock including that invested in 
United States bonds. It is true that in the Stone Tracy 
Case the measure was net income and that the Oak 
Creek Case stressed the importance of the distinction 
between net and gross income in applying the commerce 
clause. Gillespie v. Oklahoma,*® however, had pointed 
out that this distinction between gross and net is not 
material in delimiting the immunity of federal instru- 
mentalities from state taxation. Since the first Pollock 
Case** no one has ever doubted that income from gov- 
ernment bonds is as immune from a tax on net income 
as from a tax on gross receipts. The question which 
has been at issue is whether exempt income can be 
reached by using it as the measure of a tax on some 
privilege or occupation. Once you say that the way 
to find out what is really taxed is to discover what de- 
termines the amount of the tax, you have decided the 
only debatable issue in all these cases, for it has long 
been firmly established that neither the states nor the 
United States may tax the net income derived from 
sources which are exempt instrumentalities of the other. 


Thus the Macallen Case follows naturally and in- 
escapably from the Northwestern Case. True enough, 
there was a psychological possibility that some one 
might take seriously the lame effort of Mr. Justice 
McReynolds to distinguish the Stone Tracy Case on the 
ground that it involved net rather than gross income. 
It 1s perhaps significant that Mr. Justice McReynolds 
himself did not take it seriously, for he concurred 


S275 U. S. 136, 141. 
275 U. S. 136, 140. 
“Note 5, supra. 


‘\Note 3, supra. 
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silently in the Macallen Case. Mr. Justice Sutherland 
in the Macallen opinion made no mention of any sup- 
posed difficulty due to the fact that the tax was meas- 
ured by net rather than by gross income. Mr. Justice 
Stone in dissenting referred to the Northwestern Case 
as one “where the validity of an excise measured by 
net income was recognized”,*® but the so-called recog- 
nition was nothing but an inferred negative pregnant 
from an illicit distinction. Doubtless that expression 
of the illicit distinction was necessary in order to get 
the three dissentients of the Macallen Case to concur 
in the Northwestern Case, but it is still inescapable that 
on authority the distinction was wholly illicit. 
Whether such a distinction is one that ought to be 
introduced is another question. In and of itself it is 
not very important. Net income from government 
bonds is seldom likely to be much less than gross in- 
come from government bonds. The expense of secur- 
ing and holding such obligations is minimal. A broker’s 
commission, the rent of a safe-deposit box, the pay 
of a book-keeper or two, and some part of the salary 
of an officer charged with investment policy would 
make up the small amount that might be deducted from 
the interest received. The matter of practical moment 
is not that the tax was measured by the net rather than 
the gross income from the bonds but that it was meas- 
ured by the net rather than by the gross income of the 
taxpayer. The importance of this may be greatly ex- 
aggerated. So long as the taxpayer made a penny of 
profit from business operations, there would be a tax 
measured by his net income from government bonds 
which would be about as big as if measured by the 
total interest received on those bonds. Thus the bond 
interest would escape from making a contribution to the 
state fisc only when the other financial enterprise of 
the taxpayer resulted in a net loss at least equal to the 
bond interest received. The only winners from the tax 
exemption would be the losers from business opera- 
tions. The borrowing power of the United States 
would not be greatly relieved by an immunity confined 
to bonds in the hands of unsuccessful entrepreneurs. 
In the case of the individual taxpayer the result is 
the same whether the tax on him is one on net income 
or on some named privilege measured by net income. 
The importance of such a difference lies in the fact 
that taxes on income might reach all income from 
United States bonds while taxes on privileges meas- 
ured by income would hit only such bond income as is 
received by the possessors of privileges. Whether this 
difference should make a difference depends upon the 
degree of merit in the general principle that govern- 
mental instrumentalities should be immune. The solid 
justification for the Home Insurance Case and for the 
dissent in the Macallen Case is that the general princi- 
ple of immunity ,is not worthy of all acceptation and 
that therefore a few exceptions and qualifications here 
and there would prevent the principle from doing as 
much harm as it otherwise must. Those who face 
realities must recognize that criticism of the Macallen 
decision must be directed against the major underlying 
judicial doctrine that the immunity of United States 
(Continued on page 80) 


42279 U. S. 620, 635. 





































HE decision of the Supreme Court of the United 
States in the case of Bowers v. New York and 
Albany Lighterage Company, 273 U. S. 346, hold- 
ing that distraint for taxes was covered by the limita- 
tion provisions of Section 250 (d) of the 1921 Revenue 
Act, undoubtedly served to confirm a widespread prior 
existing impression in the minds of attorneys and ac- 
countants practicing tax law that an expired statutory 
period of limitation is the bar at the end of the road 
to tax collection which cannot be removed. Thus, the 
enactment of Section 611 of the 1928 
Revenue Act was generally regarded 
as a futile effort by Congress doomed 
to a decree of -unconstitutionality by 
the courts. It would seem that most 
tax practitioners were not aware of 
the case of Campbell v. Holt, 115 
U. S. 620; if they were, they did not 
apprehend the application of its doc- 
trine to support the constitutionality 
of Section 611. 


Regla Coal Company v. Bowers, 
Collector 


In five cases recently considered 
together by Honorable Julian W. 
Mack, Circuit Judge, sitting as a Dis- 
trict Judge in the United States 
District Court for the Southern Dis- 
trict of New York, of which the first 
was Regla Coal Company v. Frank 
K. Bowers, Collector of Internal 
Revenue, the constitutionality of Sec- 
tion 611 of the Revenue Act of 1928 
was again upheld. The opinion of Judge Mack is be- 
lieved to be of special interest because it embraces sev- 
eral points which have not been discussed in other pre- 
viously rendered decisions on the same section. In the 
Regla Coal Company case, to which we shall for con- 
venience refer as the name of the group, the question 
arose upon motions for judgment on the pleadings by 
the plaintiffs and in each case the facts, according to 


*Asst. United States Attorney, New York. 


1The statutes primarily involved in the subject of this article 
follow: 


Revenue Act of 1928. 


“SEC. 607. EFFECT OF EXPIRATION OF PERIOD OF LIMITA- 
TION AGAINST THD UNITED STATES 


“Any tax (or any interest, penalty, additional amount, or 
addition to such tax) assessed or paid (whether before or after 
the enactment of this Act) after the expiration of the period of 
limitation properly applicable thereto shall be considered an 
overpayment and shall be credited or refunded to the taxpayer 
if ~~ Stas is filed within the period of limitation for filing 
such claim.” 


The Constitutionality of Section 611 in the 
Light of Its Remedial Purpose 


I. The Power of Congress to Pass Section 611° 


By Water H. SCHULMAN* 





WALTER H. SCHULMAN 





the pleadings, with immaterial differences, were iden- 
tical: the plaintiff duly filed its income tax return for 
the taxable year; thereafter an additional assessment of 
income tax was made by the Commissioner of Internal 
Revenue ; thereafter the plaintiff filed a claim for abate- 
ment of the additional assessment; after the filing of 
the claim for abatement the Collector took no action 
to make collection, all administrative proceedings for 
collection were held in abeyance, the plaintiff was given 
opportunity to present briefs and evidence and to have 
hearings in support of its claim for 
abatement, and the collection of the 
tax was delayed; subsequently the 
claim for abatement was rejected by 
the Commissioner of Internal Reve- 
nue and the defendant (Collector) 
made collection of the additional as- 
sessment more than five years after 
the plaintiff had filed its return. 

The principal contentions of the 
plaintiffs and defendants were, as 
stated in the language of Judge 
Mack, as follows: 

Plaintiff contends that: (1) The collec- 
tion of May 28th, 1924 was wholly illegal 
under the statutes then in force because 
made more than 5 years after the date oi 
the original return; (2) they have a com- 
mon law right to recover the money thus 
collected; (3) recovery is not barred be- 
cause of Secs. 607 and 611 of the Revenue 
Act of 1928 since that Act is inapplicable 
because (a) a formal stay of collection is 
necessary under Sec. 611, and (b) the Act 
created merely a new status of overpayor 
and was not intended to destroy the right 
to recover taxes illegally collected; (4) if Secs. 607 and 611 
of the Act of 1928 are to be construed as destroying this right, 
they are, unconstitutional as constituting a deprivation of prop- 
erty without due process of law and as an improper delegation 
of the Federal taxing power to the Collector. 

Defendant contends that (1) as a measure of curative ex- 
pediency, Congress has the constitutional power, without de- 
priving a taxpayer of his property without due process of law, 
to remove the bar of a statute of limitation on tax collection, 
which, as an act of grace, it had previously enacted for the 








“SEC. 611. COLLECTIONS STAYED BY CLAIM IN 
ABATEMENT ; 

“If any internal-revenue tax (or any interest, penalty, addi- 
tional amount, or addition to such tax) was, within the period 
of limitation properly applicable thereto, assessed prior to June 
2, 1924, and if a claim in abatement was filed, with or without 
bond, and if the collection of any part thereof was stayed, then 
the payment of such part (made before or within one year after 
the enactment of this Act) shall not be considered as an over- 
payment under the provisions of section 607, relating to payments 
made after the expiration of the period of limitation on assess- 
ment and collection.” 

“SEC. 612. REPEAL OF SECTION 1106 (A) OF 1926 ACT 

“Section 1106 (a) of the Revenue Act of 1926 is repealed as 
of February 26, 1926.” 
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repose of the taxpayer; (2) the intent of Congress in passing 
Secs. 607 and 611 was to remove the bar of the existent statute 
of limitations as a defense or as a cause of action, and to 
legalize collections made more than five years after the filing 
of returns in all cases where consideration of claims for abate- 


| ment of duly assessed taxes delayed collection until after the 


five year period of limitation on collection had expired. 
Power of Congress to Levy Taxes 
Concerning the power of Congress to remove the bar 


' of the statute of limitation on tax collection which as 


an act of grace it had previously enacted for the repose 
of the taxpayer, we would point out that the resolution 


| of this proposition of law in favor of the Government 


is fundamentally essential to the application of Section 
611 to cases where claims for abatement were filed 


| after additional taxes were duly assessed by the Com- 


missioner of Internal Revenue and the collection of the 
additional assessments was withheld or delayed by the 
various Collectors of Internal Revenue. In pursuance 
of its constitutional power to levy taxes and adopt 
means to effect this power (Const. Art. 1, Section 8), it 
is for Congress to determine for itself what is essential 
to the execution of the powers conferred upon it by the 
Constitution. Ex parte Curtis, 106 U. S. 371, 27 L. 
Ed. 232. This power of Congress is not inconsistent 
with its power to enact in its discretion statutes of limi- 
tation on the collection of taxes in order to contribute 
to the general welfare of the nation by giving repose to 
taxpayers after the lapse of a specified number of 
years, in view of the general purpose of the Constitu- 
tion, as declared by its founders, “to form a more per- 
fect union, establish justice, insure domestic tranquil- 
lity, provide for the common defense, promote the gen- 
eral welfare and secure the blessings of liberty to our- 
selves and our posterity”. (For the general purpose of 
the constitution, see Cooley, Constitutional Limitations, 
8th Ed., page 12). But the government contended in 
the Regla Coal Company case that any statutory period 
of limitation on tax collection which Congress, without 
constitutional compulsion, has passed “to insure do- 
mestic tranquillity” or “to promote the general wel- 
fare” by giving repose to the nation’s taxpayers, is sub- 
ject to modification or revocation in the event that a 
situation arises which would nullify the exercise of the 
power to levy taxes through an unconscionable advan- 
tage obtained by the taxpayers. 


Type of Limitation Provision in Sec. 250 (d) 


It was, therefore, the position of the Government 
that the object of Section 250 (d) of the 1918 and 1921 
Revenue Acts was only to give repose to taxpayers 
against stale Governmental tax claims by means of a 
remedy of defense, without the extinction of liability 
for the tax, and that the limitation period provided by 
Section 250 (d) of those acts was merely an act of 
grace on the part of Congress which was under no con- 
stitutional compulsion to enact such statutes. That 
statutes of limitation running against the Government 
are matters of grace is a proposition stated in the cases 
of Florsheim Bros. Dry Goods Company v. United 
States, 26 Fed. (2d) 505, 507, and Bank of Commerce 
v. Rose, Collector, 26 Fed. (2d) 365, 366 as well as in 
Judge Mack’s opinion. 

An examination of the House and Senate Committee 
Reports relative to the Revenue Acts of 1918 and 1921, 
in order to ascertain the intent of Congress with respect 
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to Section 250 (d) of those acts will disclose that, with 
the exception of the mention of Section 250 (d) in the 
reports, there is nothing concerning the intent of Con- 
gress in passing this section of the law. In other words, 
there is nothing to indicate that Congress intended Sec- 
tion 250 (d) to have any other effect than a bar of the 
remedy for tax collection by the Government after a 
specified period of time had expired. Indeed, the posi- 
tion of the Government in the Regla Coal Company 
case that Section 250 (d) was merely a bar of the 
remedy for collection, which the taxpayer could use as 
a defense when sued for taxes or as a cause of action 
to sue for taxes collected after the five-year period had 
expired, is supported by House of Representatives Re- 
port No. 179, pertaining to the Revenue Bill of 1924 
(H. R. 6715, 68th Congress, First Session). At page 
63, the following with reference to Section 277 (a) of 
the proposed 1924 Revenue Act appears: 


The substance of the provisions of this subdivision occurs 
in that part of subdivision (d) of Section 250 which precedes 
the second proviso. 

Reference to Section 277 (a) of the 1924 Act as 
finally passed will disclose that, like its precursor, Sec- 
tion 250 (d) of the 1918 and 1921 Acts, it contained a 
five-year period of limitation on collection of taxes 
after the return had been filed. This same report at 
page 64 contains also the following very interesting 
statement with respect to Section 278 (d) of the pro- 
posed 1924 Revenue Act: 

Section 278 (d): This subdivision authorizes the collection, 
by distraint or by proceeding in court, of a tax assessed within 
the period prescribed by Section 277. If the taxpayer has had 
notice of an assessment within the statutory period therefor, no 
hardship to him results from authorizing proceedings thereafter 
for the collection of the tax. The purpose of a limitation upon 
assessments is to assure the taxpayer that after the period has 
run and no assessment has been made no taxes may be col- 
lected from him. Jf, however, the assessment is made within 
the prescribed period, the assessment is comparable to a judg- 
ment at law and should remain alive until the tax is paid. 
(Italics ours.) 

Thus, the government took the position in the Regla 
Coal Company case that Section 250 (d) could not pos- 
sibly be construed as extinguishing the liability of the 
taxpayer to pay the tax, but on the contrary must be 
regarded solely as a negative prohibition against a suit 
or proceeding for the collection of a tax provided by 
Congress to give repose to the taxpayer. The Govern- 
ment believed itself to be fortified by the language of 
the report with respect to Section 278 (d), which made 
specific reference to Section 277 which, as we have 
pointed out, contained the same kind of limitation pro- 
vision that appeared in Section 250 (d) of the 1918 
and 1921 Revenue Acts. It was further contended by 
the Government, with respect to Section 250 (d), that 
in the absence of a positive and expressed congressional 
intent to extinguish liability for tax rather than to give 
the taxpayer a remedy of defense in a suit for collec- 
tion, Section 250 (d) of the 1918 and 1921 Revenue 
Acts, as well as Section 277 of the 1924 Revenue Act, 
must be construed as statutes of repose enacted to pro- 
tect the taxpayer from stale governmental tax claims 
which would not have been allowed to remain neglected 
if they were valid. See United States v. Oregon Lum- 
ber Company, 260 U. S. 290, in which the Supreme 
Court stated, with respect to statutes of limitation, at 
page 299: 
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Such statutes are not only statutes of repose, but they supply 
the place of evidence lost or impaired by lapse of time by rais- 
ing a presumption which renders proof unnecessary. Bell v. 
Morrison, 1 Pet. 351, 360; Hanger v. Abbott, 6 Wall. 532, 538; 
Wood v. Carpenter, 101 U. S. 135, 139; Riddlesbarger v. Hart- 
ford Insurance Co., 7 Wall. 386, 390, and see United States v. 
Chandler-Dunbar Water Power Co., 209 U. S. 447, 450. 

and continued at page 300: 

In Riddlesbarger v. Hartford Insurance Co.: 

“They are founded upon the general experience of mankind 

that claims, which are valid, are not usually allowed to remain 
neglected. The lapse of years without any attempt to enforce 
a demand creates, therefore, a presumption against its original 
validity, or that it has ceased to subsist. This presumption is 
made by these statutes a positive bar; and they thus become 
statutes of repose, protecting parties from the prosecution of 
stale claims, when, by loss of evidence from death of some wit- 
nesses, and the imperfect recollection of others, or the destruc- 
tion of documents, it might be impossible to establish the 
truth.” 
For a good statement of the nature and object of stat- 
utes of limitation, see also the opinion of Story, Circuit 
Justice, in the case of Spring et al. v. Gray, 22 Fed. 
Cas. 978, 984 and 985. 


In view of these authorities and of the excerpts from 
House Report No. 179, above mentioned, the Govern- 
ment contended that at best Section 250 (d) of the 
1918 and 1921 Revenue Acts and Section 277 of the 
1924 Revenue Act merely protected the taxpayers from 
suits on old claims in which it would be difficult, if not 
impossible, for the taxpayer to produce evidence in 
support of his assertion that he was not liable for the 
tax assessed and that those sections of the law cannot 
conceivably be said to have extinguished liability any 
more than a state statute of limitation can be said to 
extinguish liability for a debt rather than to give an 
affirmative defense to be pleaded in bar in a suit to col- 
lect the debt. In this connection, it was pointed out that 
rights of the Government are not barred by any statute 
of limitation or by any laches of its officers in the absence 
of an express statutory consent by the sovereign to be 
bound, (United States v. Noojin, 155 Fed. Rep. 377; 
United States v. Southern Pacific R. R. Co. et al., 39 
Fed. Rep. 132; United States v. Johnson, 124 U. S. 
236; United States v. Nashville C. & St. L. Rwy. Co., 
118 U. S. 125; United States v. Puget Sound Machin- 
ery Depot, 290 Fed. Rep. 353; United States v. Jones, 
242 Fed. Rep. 609; Chelsea & Delaware Canal Co. v. 
United States, 250 U. S. 123) and that the statutory 
period of limitation provided in Section 250 (d) of the 
1918 and 1921 Revenue Acts and in Section 277 of the 
1924 Revenue Act (as well as in Section 1106 (a) of 
the 1926 Revenue Act, which will be discussed infra) 
must receive a strict construction in favor of the Gov- 
ernment (DuPont DeNemours & Co. v. Davis, 264 
U. S. 456, 462; United States v. Nashville &c. Rwy. 
Co., 118 U. S. 120, 125), to wit, that said sections are 
statutory bars of defense and do not extinguish lia- 
bility for the tax. 


Distinction Between Sec. 250 (d) and Other Limi- 
tation Provisions 


With these rules in mind, we must mark that there 
is a distinction between the type of limitation provi- 
sion in Section 250 (d) of the 1918 and 1921 Revenue 
Acts and the limitation provisions involved in such 
cases as Davis v. Mills, 194 U. S. 451, The Harrisburg, 
119 U. S. 199, Partee v. St. Louis &c. Co., 204 Fed. 
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Rep. 970, A. J. Phillips Co. v. Grand Trunk Western 
Railway, 236 U. S. 662, and Danzer v. Gulf Etc. Rail- 
road Company, 268 U. S. 633, which the plaintiffs in 
the Regla Coal Company case believed to be authori- 
ties pertinent to their contention that the limitation pro- 
visions of Section 250 (d) extinguished liability for the 
tax. Examination of these cases will disclose that the 
limitation provisions involved therein were of such a 
character as to make the condition of maintenance of 
a cause of action, the commencement of the action with- 
in a specified period of time. Furthermore, these cases 
involved statutory causes of action in favor of one pri- 
vate party against another. They are, therefore, dis- 
tinguishable from cases involving the provisions of 
Section 250 (d) of the 1918 and 1921 Revenue Acts 
which did not come into the law until many years after 
the Government had had the right to sue for taxes 
without the restriction of a period of limitation on col- 
lection. In this respect, Judge Mack stated: 

Nor is this a case like Davis v. Mills, 194 U. S. 451, or 
Danzer v. Gulf & S. I. R. R. Co., 268 U. S. 633, in which the 
grant of a right is conditioned upon its being exercised within 
a prescribed period; for the right of the United States to these 
taxes existed prior to and independent of the grant of a limita- 
tion statute for the repose of the taxpayer. 

But any doubt as to the character of the limitation pro- 
visions existing prior to the enactment of the Revenue 
Act of 1924 must be dispelled by consideration of 
House Committee Report No. 179 relative to Sections 
277 and 278 of the 1924 Act, which shows that at the 
time of its passage Congress was of the opinion that 
an assessment is comparable to a judgment at law and 
should remain alive until the tax is paid. In addition, 
the fact that in Section 1106 (a) of the 1926 Act Con- 
gress for the first time declared that the bar of the 
statute of limitation should not only operate to bar the 
remedy but to extinguish the liability, establishes be- 
yond peradventure that until the enactment of that sec- 
tion Congress had never regarded the statutory period 
of limitation as operating to extinguish tax liability. 
No Vested Property Right in Statute of Limitation 


Accordingly, the Government urged that a taxpayer 
has no vested property right in a statute of limitation, 
whether the bar has fallen or not, and that a remedial 
statute, repealing another law, may be retroactive with- 
out necessarily depriving a citizen of his property with- 
out due process of law. It is beyond dispute that citi- 
zens do not have vested property rights “in the existing 
general laws of the State which can preclude their 
amendment or repeal, and that there is no implied 
promise on the part of the State to protect its citizens 
against incidental injury occasioned by changes in the 
law” (Cooley Constitutional Limitations, 8th Edition, 
pp. 581, 599, citing Satterlee v. Matthewson, 2 Pet. 
380, 7 Ed. 458 and Randall v. Krieger, 23 Wall. 137, 
23 L. Ed. 124). 


A law may be retroactive in its operation but never- 
theless constitutional where it is passed for the purpose 
of remedying an evil affecting either the Government 
or the public. Thus, in the leading case of Calder v. 
Bull, 3 Dallas 386, the Supreme Court stated at page 
390: 


Every law that is to have an operation before the making 
thereof, as to commence at an antecedent time; or to save time 
from the statute of limitations; or to excuse acts which were 
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unlawful, and before committed, and the like, is retrospective. 
But such laws may be proper or necessary, as the case may be. 
There is a great and apparent difference between making an 
unlawful act lawful, and the making an innocent action crim- 
inal, and punishing it as a crime * * *. (Italics ours.) 

Note particularly the opinion of Iredell, J. at page 398. 
137, the Supreme 
Court sustained a statute of retroactive effect where the 
purpose of the statute was to remove a legal impedi- 
In Satterlee v. 
Matthewson, 2 Pet. 380, a vested right was divested by a 
retrospective act and this was sustained by the Supreme 
Court. See also Charles River Bridge v. Warren 
Bridge, 11 Pet. 420, at pages 580 and 581, and Carpen- 
ter v. Pennsylvania, 17 How. 456. As indicative of the 
extent to which retroactive statutes may constitutionally 
go, the case of Bankers Trust Company v. Blodgett, 
260 U. S. 647, is cf great interest, because it involved 
the retroactive imposition of a penalty on a decedent 
who had been delinquent in the payment of taxes. The 
Supreme Court stated at page 652: 

The penalty of the statute was not in punishment of a crime 
and it is only to such that the statutory prohibition applies. 
It has no relation to retrospective legislation of any other 
description. Johannessen v. United States, 225 U. S. 227, 242. 
In the Johannessen case, which involved the cancella- 
tion of certificates of citizenship, the Supreme Court 
cited Calder v. Bull, supra, and stated at page 242: 

The Act imposes no punishment upon an alien who has pre- 
viously procured a certificate of citizenship by fraud or other 
illegal conduct. Jt simply deprives him of his ill gotten 
privileges. (Italics ours.) 

See also Winfree v. Northern Pacific Railway Co., 227 
U. S. 296, 301. 


Furthermore, it has been held many times that a stat- 
ute which clearly imposes a retroactive tax is consti- 
tutional. (Stockdale v. Title Insurance Companies, 20 
Wall. 323, 331, 332; Wright v. Blakeslee, 101 U. S. 
Cohen v. Brewster, 203 U. S. 543, 549; 
Billings v. United States, 232 U. S. 261; Brushaber v. 
Union Pacific R. R. Co., 240 U. S. 20; Chanler v. Kel- 
sey, 205 U. S. 466, 473, 479; Frew v. Bowers, 12 Fed. 
(2d) 625; Blodgett v. Holden, 11 Fed. (2d) 180, 188). 

In the light of these various cases, it was the position 
of the Government that whether the statute operates 
retroactively to impose a tax or to cure a bad condition 
affecting the Government or the general welfare, it is 
only essential that the legislative intent to make the 
statute retrospective in its effect be clear (Shwab v. 
Doyle, 258 U. S. 529, 534; Union Pacific Railroad 
Company v. Laramie Stock Yards, 231 U. S. 190, 199, 
200). 


No Vested Right in Existing Mode of Tax 
Collection 


The case of League v. State of Texas, 184 U. S. 156, 
is of grave import in the consideration of the questions 
raised by Section 611 because of the following language 
at page 158: 

That a State may adopt new remedies for the collection of 
taxes and apply those remedies to taxes already delinquent, 
without any violation of the Federal Constitution, is not a 
matter of doubt. A delinquent taxpayer has no vested right in 
an existing mode of collecting taxes. There is no contract be- 
tween him and the State that the latter will not vary the mode 
of collection, Indeed, generally speaking, a party has no vested 
right in-a mere matter of remedy; that ts subject to legislative 
change. And a new remedy may be resorted to unless in some 
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of its special provisions a constitutional right of the debtor or 
obligor is infringed. (Italics ours.) 


Likewise, the case of Haight v. United States, 22 
Fed. (2d) 367, is important by virtue of the Court’s 
statement at page 369 that: “The final contention of 
plaintiff, that it was incompetent for Congress to im- 
pose conditions, which in effect left the plaintiff rem- 
ediless, we think is answered in Collector v. Hubbard, 
12 Wall. (79 U.S.) 1, 20 L. Ed. 272.” In Collector v. 
Hubbard, the taxpayer had failed to take an appeal to 
the Commissioner of Internal Revenue at a time when 
the law did not make an appeal a prerequisite to a suit 
in court for the recovery of taxes. Then a law making 
an appeal necessary was passed and when the taxpayer 
attempted to maintain a suit for the recovery of taxes 
subsequent to the enactment of this law, the Supreme 
Court stated: 

Remedies of the kind, given by Congress, may be changed 
or modified, or they may be withdrawn altogether, at the 
pleasure of the lawmaker, as the taxpayer cannot have any 


vested right in the remedy granted by Congress for the cor- 
rection of an error in taxation. (Page 14.) 


Doctrine of Campbell v. Holt 


With all of these cases before us, we find the effect 
of the Supreme Court decision in Campbell v. Holt, 
115 U. S. 620, to be of particular significance in its ap- 
plication to Section 611 of the 1928 Revenue Act. The 
Court stated at page 628: 

We certainly do not understand that a right to defeat a just 
debt by the statute of limitations is a vested right, so as to be 
beyond legislative power in a proper case. The statutes of 
limitation, as often asserted and especially by this court, are 
founded in public needs and public policy—are arbitrary enact- 
ments by the law-making power. Tioga Railroad v. Blossbury 
and Corning Railroad, 20 Wall. 137, 150. And other statutes, 
shortening the period or making it longer, which is necessary 
to its operation, have always been held to be within the legis- 
lative power until the bar is complete. The right does not 
enter into or become a part of the contract. No man promises 
to pay money with any view to being released from that obliga- 
tion by lapse of time. It violates no right of his, therefore, 
when the legislature says, time shall be no bar, though such 
was the law when the contract was made. The authorities we 
have cited, especially in this court, show that no right is de- 
stroyed when the law restores a remedy which had been lost. 
(Italics ours.) 
and continued at page 629: 

We are unable to see how a man can be said to have prop- 
erty in the bar of the statute as a defence to his promise to pay. 
In the most liberal extension of the use of the word property, 
to choses in action, to incorporeal rights, it is new to call the 
defence of lapse of time to the obligation to pay money, prop- 
erty. It is no natural right. It is the creation of conventional 
law. 

We can understand a right to enforce the payment of a law- 
ful debt. The Constitution says that no State shall pass any 
law impairing this obligation. But we do not understand the 
right to satisfy that obligation by a protracted failure to pay. 
We can see no right which the promisor has in the law which 
permits him to plead lapse of time instead of payment, which 
shall prevent the legislature from repealing that law, because 
its effect is to make him fulfill his honest obligations. (Italics 
ours. ) 

The Government contended that the decision in 
Campbell v. Holt, supra, was a most pertinent analogy 
in principle to the Regla Coal Company case because 
the assessments gave rise to a liability on the part of 
the taxpayers in the nature of a debt, inasmuch as the 
taxpayers owed money to the United States as soon as 
the notices and demands for payment of the assess- 
ments were sent and made. (Taxes are debts, Price 
v. United States, 269 U. S. 492.) 
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Law of Forum Controls as to Limitation Statutes 


The force of the decision in Campbell v. Holt, supra, 
may perchance be questioned by the opponents of Sec- 
tion 611, because the Supreme Court was divided on 
the occasion of its rendition. But any effort to attenu- 
ate the effect of the doctrine enunciated in that case 
must be deemed to be without foundation in view of the 
relatively recent case of William Danzer Co. v. Gulf 
etc. Ry. Co., 268 U. S. 633. In that case the Supreme 
Court at pages 636 and 637 explained the doctrine of 
Campbell v. Holt, supra, and distinguished it from the 
situation in the Danzer case, but did not repudiate the 
rules laid down in Campbell v. Holt. 


It is true that there is a conflict in the decisions of the 
state courts relative to the soundness of that rule. 
There are, however, cases in the state courts which 
either by citation or by application of the same princi- 
‘ple approve the rule of Campbell v. Holt (Herr v. 
Schwager, 258 Pac. 1039, 1040; Caperton v. Martin, 4 
W. Va. 138, 152; Kipp v. Johnson, 31 Minn. 360, 362; 
State v. City of Seattle, 107 Pac. 827, 27 L. R. A. (N. 
S.) 1188; Orman v. Van Arsdell, 78 Pac. 48, 12 N. M. 
344, 67 L. R. A. 438; Commonwealth v. McGowan, 7 
Ky. (4 Bibb) 62, 65; Davis v. Ballard, 24 Ky. (1 J. J. 
Marsh) 563; Berkin v. Healy, 158 Pac. 1020; Cravens 
v. Louisville & N. R. Co., 242 S. W. 628). 


In the Regla Coal Company case, the Government 
contended that, in the last analysis, the decisions of the 
state courts were helpful only in so far as they assisted 
in reasoning to a correct conclusion, but that they could 
not control the decision of the federal court which had 
to be according to the law of the forum in which the 
case was to be decided. (See Davis v. Mills, 194 U. S. 
451, wherein the Supreme Court stated that “the 
ordinary limitations of actions are treated as laws of 
procedure and as belonging to lex fori, as affecting the 
remedy only and not the right”; and Underwood v. 
Patrick, 94 Fed. Rep. 468; Brunswick Terminal Co. v. 
National Bank of Baltimore, 88 Fed. Rep. 607; Hutch- 
ings v. Lawson, 96 Fed. Rep. 720.) 


Thus, it was urged by the Government that the cases 
of Campbell v. Holt, supra, and New York Central 
Railroad Co. v. Lazarus, 278 Fed. 900, 904, Wenatchee 
Produce Co. v. Great Northern Railway Co., 271 Fed. 
784, Standley v. United States Railroad Administra- 
tion, 271 Fed. Rep. 794, 795, which all recognized the 
rule in Campbell v. Holt, were the cases which would 
control the decision of the court concerning the ability 
of Congress to remove by Section 611 of the 1928 Rev- 
enue Act the limitation on collection in Section 250 
(d) of the 1918 and 1921 Revenue Acts. 


Judge Mack stated : 


Plaintiff’s final contention that inasmuch as the statute had 
run at the time of the collection, Congress was then and is still 
without the constitutional power to remove the bar, cannot be 
sustained. It is well settled that there is no vested right to 
rely upon a statute of limitation to defeat a debt or other per- 
sonal obligation: the legislature which imposed the bar may 
remove it. Campbell v. Holt, 115 U. S. 620; cf. Decker v. 
Pouvallsmith Corp., N. Y. Ct. App., decided Oct. 15, 1929, 
reported in N. Y. L. J., Nov. 7, 1929, at p. 1. That because of 
sovereign grace the expiration of the statutory period not only 
gave the taxpayer a defense but also a right to recover taxes 
paid thereafter does not, in my judgment, change the result. 
* * * This result is identical with that reached by the Circuit 
Court of Appeals for the ninth circuit in Huntley v. Gile, 32 F. 
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(2d) 857, and by Judge Dawson in Wright & Taylor, Inc. y. 
Lucas, supra, in both of which cases the constitutionality of 
Sec. 611 was sustained. 







Nature of Cause of Action Against Collector 


The plaintiffs in the Regla Coal Company case con- 
tended that their right to sue the Collector was a vested 
property right at common law, which could not be taken 
away after the bar of the limitation on tax collection 
had fallen. It was the position of the Government that 
Congress has the power to pass a curative act such as 
Section 611, which does not deprive the plaintiffs of 
any vested property rights by removing the bar of the 
statute and legalizing prior illegal collections. 


Concerning the nature of the cause of action against 
the Collector for the illegal collection of taxes, we sub- 
mit that it partakes of the character of an action for 
money had and received upon an implied promise of 
the Collector to refund the money ‘which he received as 
agent of the Government, but which the law did not 
authorize him to exact. Such an action would neces- 
sarily involve a corresponding right on the part of the 
Collector to withhold from the Government, as indem- 
nity, the sum of money in dispute. See Arnson v. 
Murphy, 109 U. S. 238, p. 240, which related to the 
recovery of money illegally exacted by the Collector of 
Customs but which is deemed to be analogous in prin- 
ciple to the situation in the Regla Coal Company case. 


The attention of the reader is also called to the case 
of Lanborn v. County Commissioners, 97 U. S., at page 
181, where the Court states that monies illegally col- 
lected may be recovered back in an action for money 
had and received. The case of Cary v. Curtis, 3 How. 
236, is also of interest insofar as it shows that, after 
the passage of the Act of March 3, 1839, Chap. 82, 5 
Stat. 348, Section 2, which required Collectors of Cus- 
toms to pay into the Treasury all monies received by 
them officially, the Supreme Court pointed out at page 
249 that the duty of the Collector of Customs to pay 
into the Treasury monies which he had collected would 
exclude not only any implied promise of repayment by 
the officer but would render void an expressed promise 
by him “founded upon a violation both of the law and 
of his duty”. (See also Curtis v. Fiedler, 2 Black. 
461, 478; Collector v. Hubbard, 12 Wall. p. 1; and 
Schoenfeld v. Hendricks, 152 U. S. 691, 695.) 


We would also point out that Revised Statutes Sec- 
tion 3617 now defines the duty of public officers with 
respect to the money received or collected by them: 

The gross amount of all moneys received from whatever 
source for the use of the United States, except as otherwise 
provided in the next section, shall be paid by the officer or 
agent receiving the same into the Treasury, at as early a day 
as practicable, without any abatement or deduction on account 
of salary, fees, costs, charges, expenses, or claim of any de- 
scription whatever. But nothing herein shall affect any pro- 
vision relating to the revenues of the Post Office Department. 

With regard to the suggestion that suits have never- 
theless been allowed by statute against Collectors, we 
must not forget that such suits may be brought only 
upon strict compliance with the statutory conditions an- 
nexed to the maintenance thereof. (Tucker v. Alexan- 
der, 275 U. S. 238, 231; Violette v. Walsh, 282 Fed. 
Rep. 582.) It is clear from Section 1114 of the 1926 
Revenue Act and Section 1014 of the 1924 Revenue 
(Continued on page 76) 
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Taxing the Interest on Alien- 
Owned Bonds 


By ARTHUR J. HoGAN* 


N AN aarticle which appeared not long ago in the 

Internal Revenue News it was revealed that 60,000 

claims on Form 1002 had been filed last year on 
behalf of non-resident alien owners of bonds of domes- 
tic corporations and as a consequence $121,264 in tax 
which had been withheld at the source was refunded 
to these bondholders without ever having actually been 
paid in to the Government. The same article further 
mentions that there are approximately 95,000 persons, 
citizens of 27 foreign countries, who receive annually 
$27,000,000 in bond interest from 
corporations of this country whose 
bonds they own. Even a somewhat 
casual inspection of these figures 
seems sufficient to justify a suspicion 
that our method of levying a tax on 
this income may not be as practical 
a one as could be desired. And while 
the figures themselves are probably 
too incomplete to form the basis for 
any final conclusions, they seem to 
indicate nevertheless that a thorough 
investigation of the subject might be 
productive of information upon 
which some very desirable reforms 
could be instituted. 

The alien is, of course, subject to 
tax upon practically all of his income 
from sources within this country. 
Bond interest, however, is about the 
only important type of income the tax 
upon which is subject to withholding 
at the source. The entire withhold- 
ing machinery therefore having little 
or nothing to do with the collection of the tax with re- 
spect to other types of income, it would seem possible 
and desirable for the sake of simplicity to discuss the 
question of taxing alien owned bond interest as though 
it were a separate tax upon a certain type of income 
which is collected through a means separate and distinct 
from those employed in the collection of the tax on 
other classes of income. 

Without knowing exactly how much in net reventie 
is actually produced through the withholding of tax at 
the source on this $27,000,000 of bond interest we 
might get a very fair idea of the maximum amount that 
could reasonably be expected simply by considering the 
fact that it is distributed among 95,000 persons. This 
is an average of less than $300 per person so that if 
the income were to be evenly distributed the personal 
exemption in each instance would be more than five 
times greater than the income. And it would not seem 
unreasonable to assume that this income really is quite 
evenly distributed among the recipients. But if, for the 
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sake of caution, we consider that as many as 90,000 of 
these aliens have only $100 each in bond interest and 
that the remaining $18,000,000 is divided among only 
5,000 persons the average income for each of the 5,000 
amounts to $3,600.—. This would produce approxi- 
mately $400,000 in tax. That this is a fairly liberal 
estimate of how much revenue might reasonably be 
expected from this source seems to be further borne 
out by the figures given with respect to the claims on 
form 1002. 60,000 claims resulted in a refund of 
$121,264. This last figure would in- 
dicate income of not more than about 
$4,000,000. Without knowing just 
how many persons filed these 60,000 
claims we can be sure at least that it 
was not more than 60,000. Assum- 
ing this to be the case we would still 
have 35,000 persons to account for 
the remaining $23,000,000 of income. 
Now then, after having accounted for 
all of the exemption claims and the 
income covered thereby one would 
expect to find the remaining income 
averaging something over $1,500 
per person for those whom we know 
did not file exemption claims. But 
on the contrary we find that the av- 
erage is still less than $700 per 
person for this group. There are 
several possible explanations for this 
result none of which, however, ap- 
pear to fit in with sound methods of 
taxation. One is that a substantial 
number of the 35,000 persons who 
did not file exemption claims actually have a good deal 
less than $1,500 in American income but either through 
ignorance of their rights or because the individual 
amounts of tax withheld did not make it worth while 
to procure and fill out forms, did not file exemption 
claims. And there are undoubtedly still others who, 
being the owners of bonds containing a tax-free cove- 
nant not limited to 2 per cent are not subject to an 
actual withholding of tax from their interest coupons 
and are not sufficiently interested in seeing their corpo- 
ration recover the 2 per cent unnecessarily paid to file 
an exemption certificate. 


These circumstances might very well increase the 





_ amount of revenue which the Government actually re- 


ceives from alien owned bond interest but it would ap- 
pear to be a highly unsatisfactory and altogether in- 
equitable way of doing it. And at any rate it would 


not alter our previously expressed opinion that a com- 
paratively small portion of income not covered by ex- 
emption is actually contained in the $27,000,000 of 
bond interest. 
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But to depart for a moment from this phase of the 
question let us give some consideration to the magni- 
tude and the complexity of the machinery which has 
been set up for the purpose of enforcing the collection 
of this tax. To begin with we have ownership certifi- 
cates which must be filled out by or for 95,000 persons 
twice each year for each kind of bond they own. The 
Sorting Section reports that it files about 400,000 items 
of information annually which we may safely presume 
consist chiefly of ownership certificates. On top of 
this we now have the 60,000 exemption claims on form 
1002 to deal with. Probably the best way to get an idea 
of just what this means would be to outline briefly the 
procedure that is usually followed with respect to these 
claims. 


Along toward the latter part of each year most of 
the European banks send over for a supply of forms 
1002 for the use of their clients. After the close of the 
year the forms are filled out more or less correctly 
either by the bond owner himself or by his bank which 
he may authorize to do so. In either event the foreign 
bank will usually be entrusted with the task of sending 
them over here for collection. They accordingly make 
some sort of record of each form and ship them to their 
American correspondent banks. The American bank 
upon receiving them sends an acknowledgment, inspects 
the forms, making such corrections as may be neces- 
sary, records each one of them in detail, sorts them 
with respect to the different withholding agents con- 
cerned to whom letters are then written giving full 
details and enclosing the forms. Upon receiving them 
the withholding agent verifies each one with its own 
copy of the monthly report of withholding which it 
furnished to the Government during the previous year. 
As each item is located on the respective report a nota- 
tion thereof is made both on the report and on the face 
of the claim. This latter is evidently for the purpose 
of facilitating a similar check up by the Government 
with the originals of these monthly reports. The forms 
are then forwarded to Washington for approval along 
with a letter of transmittal giving the details once more, 
a copy of which letter is usually sent along with a letter 
of acknowledgment and explanation to the American 
bank which originally sent the forms to the withholding 
agent. The Sorting Section at Washington having pre- 
viously sorted its 400,000 items of information accord- 
ing to the names of the recipients of the income pro- 
ceeds to determine therefrom whether or not each claim 
is justified. This being accomplished a letter is sent to 
the withholding agent listing both the approved and re- 
jected claims and authorizing that refunds be made 
where warranted. There is also enclosed a copy of a 
letter which has been sent to the Collector of the district 
in which the withholding agent is located authorizing 
him to abate the tax assessed against the withholding 
agent by the amount of the approved claims. The 
withholding agent may now draw checks for the ap- 
proved claims which are sent along with a letter listing 
once again both the approved and the rejected claims 
to the bank from which it received the claims requesting 
that receipt of the checks be acknowledged. The bank 
upon receiving the checks acknowledges them, credits 
the proper accounts, makes appropriate entries in its 
record of outstanding claims and advised its foreign 
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correspondents giving the details once more. After the 
time during which such claims must be paid has ex- 
pired the bank will usually find that it still has some 
outstanding claims on its record. Another mass of cor- 
respondence results from an effort to trace where they 
went astray. This in substance is the procedure with 
possibly a few more or less interesting variations here 
and there. 


And when we stop to consider that 60,000 claims 
were put through this year, each one involving a refund 
of about $2 in tax and which tax had required a com- 
plex procedure to collect in the first place and keeping 
in mind that all of this refunding is only an incidental 
part of the entire withholding scheme which is itself 
only for the purpose of safeguarding a tax liability of 
very doubtful importance we begin to feel as though 
there might be some justification after all for our sus- 
picion that some improvement might be made in our 
method of taxing this income. It is true, of course, that 
attempts have been made from time to time to simplify 
the withholding procedure but they seem for the most 
part to have been concerned with improving the form 
and reducing the number of kinds of ownership certifi- 
cates. The root of the problem appears to lie much 
deeper than this. And there is one factor that cannot 
very well be overlooked. The Government does get 
some revenue from this source regardless of whether 
it is reasonably justified in expecting very much or not. 
And furthermore the cost of collecting this revenue 
may not be particularly excessive as far as the Govern- 
ment itself is concerned inasmuch as most of the ad- 
ministrative burden appears to rest on the shoulders of 
banks and debtor corporations. Any suggested solu- 
tion to the problem would very likely therefore have to 
preserve this source of revenue in order to find favor 
with the Government. 


Without presuming that so complex a situation could 
be unraveled by so simple an expedient, it is neverthe- 
less interesting to speculate on just what would be the 
result if the personal exemption were to be abolished in 
the case of non-resident aliens, who are not residents 
of contiguous countries, and in its stead a normal tax 
rate of 1%4 per cent applied to the first $2,000.— of 
income with all withholding at the source done at the 
lower rate. It doesn’t appear that any violent objection 
to this should be expected from any quarter and the 
benefits that would result seem to be fairly well dis- 
tributed all around. Looking at it first from the stand- 
point of the Government we have seen that the 
$27,000,000 could hardly contain enough income not 
covered by exemption to produce much more than about 
$400,000 in tax. At 1% per cent with no personal 
exemption allowance it would produce $405,000 and 
every cent of it net tax collected at the source and 
promptly paid in to the Government without any of it 
ever being subject to refund. The expensive procedure 
connected with the filing of exemption certificates 
would be completely eliminated and an important step 
in the direction of the simplification and possibly even 
the eventual elimination of ownership certificates will 
have been taken. With the personal exemption no 
longer allowed there doesn’t seem to be any important 
reason why the Government should want to know the 
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Taxability of Assigned Future Income 


By THomas M. WILKINs* 


opinions of our courts and the individual mem- 

bers of the Board of Tax Appeals involves the 
question of who, if anyone, is responsible to our Gov- 
ernment for the tax on income which has been disposed 
of by the owner of the property producing it in advance 
of the materialization of the income. Transactions of 
predisposition of income occur frequently as the result 
of a separation in the form of an assignment between 
corporate stocks and their dividends; bonds and their 
interest; notes and their interest; real properties and 
their rents; leases and their income; and income-pro- 
ducing contracts and their income. 

In some instances the separation is effected by a mere 
order to pay over income, interest, or dividends as they 
materialize. In any event, it is clear 
that, without the intervention of an 
order or assignment in some form 
intended to deliver the future income 
from the principal property to one 
other than its present owner, the 
United States Government is entitled 
to the income tax on the income. For 
example, the income tax must be paid 
by the stockholder on his dividends, 
the bondholder or the payee of a note 
on his interest, the owner of the fee 
on his rents and profits, and so on 
down the list. It is equally clear that 
so long as the income continues to 
flow from such property, no assign- 
ment operating between United 
States taxpayers should defeat the 
right of our Government to its tax 
on that income, whether the corpus 
or the income or both be assigned. 

Congress intended to use its power 
to tax “income” in the constitutional 
sense to the full extent of its power 
(Eisner v. Macomber, 252 U. S. 189, 203; Irwin v. 
Gavit, 268 U. S. 161), and it has the power to require 
that, for the purposes of taxation, a donee should 
accept the position of the donor with respect to the 
thing received (Taft v. Bowers, 278 U. S. 470; United 
States v. Phellis, 257 U. S. 156, 171). 


The only fair question that arises from such an as- 
signment is whether to tax the assignor or the assignee 
on such income, and that, it would seem, should “be 
determined by analysis of exactly what was assigned. 
For example, if the thing itself is bona fide assigned 
and the assignee becomes the stockholder, the bond- 
holder the payee, the owner of the fee, or a principal 
party to the contract, then the income is the assignee’s 
and he must bear the tax. On the other hand, if it 
is the future income alone that is assigned and the prop- 
erty itself remains in the assignor, it is he who is held 
to enjoy the income and pay the tax. This principle 
has ample support in many court and board decisions 
and is clearly stated in Bing v. Bowers (22 Fed. (2) 
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450, D. C. S. D. N. Y.; affirmed C. C. A. Second Cir- 
cuit, 26 Fed. (2) 1017). 

While it can not be said that a partnership is itself 
property, from which income is derived, in the same 
sense as corporate stock, bonds, notes, or real property, 
there does not seem to be any reason why a similar rule 
should not apply with respect to the assignment of part- 
nership income. In fact, the law relating to general 
partnerships which, in effect, prevents the alienation 
of any direct interest therein, without creating a new 
partnership, brings about the same practical result. 
Thus a present transfer of a right to the future earn- 
ings of a partnership will be effective only respecting 
such future earnings and will not permit the assigning 
partner to escape taxation thereon as they arise. This 
rule is collaterally aided by the pe- 
culiar wording of the provisions of 
the revenue acts which affirmatively 
require that each partner’s distrib- 
utive share of the partnership in- 
come, whether distributed or not, 
“shall be included in computing 
the net income of each partner.” 
(O. M. Mitchel, 1 B. T. A. 143; 
Mitchel v. Bowers, 9 Fed. (2) 414, 
15 Fed. (2) 287, certiorari de- 
nied, 47 Sup. Ct. 473; H. M. Knapp, 
5 B. T. A. 762; S. H. Harris, 11 B. 
T. A. 871; J. F. Staebler, 17 B. T. 
A.) In the case of corporations, 
also, the rule is collaterally aided by 
the definitive provisions relating to 
dividends which prevent anyone but a 
stockholder from receiving dividends 
as such. (F. W. Warner, 5 B. T. A. 
963.) 

The general rule as stated in Bing 
v. Bowers, supra, would seem to be 
simple enough to follow in determin- 
ing these issues, but real difficulty is encountered by 
the courts and the board in the practical application 
of the rule to certain particular assignments that have 
been considered under this issue. In at least one class 
of cases the board seems to be divided on the question 
of just where to draw the line. (See Marshall Field, 
15 B. T. A. 718, nonacquiescence by commissioner, Bul- 
letin VIII-26, p. 1.) When the assignment does not 
give the income-producing property itself, it is clearly 
an assignment only of the future income, as in the fol- 
lowing cases: Bing v. Bowers, supra, Chas. Colbert, 
12 B. T. A. 565; Ella D. King, Executrix, 10 B. T. A. 
698; Louis Cohen, 5 B. T. A. 171; and the assignment 
of the 12,500 shares of stock to Bertha S. Warner in 
Appeal of Fred W. Warner, supra. All of these as- 
signments were held to constitute assignments of future 
income, and as to these assignments the transferor was, 
therefore, held liable to the tax on such future income. 
The assignments above referred to are to be distin- 
guished from the assignments in the following cases: 
O’Malley-Keyes v. Eaton, 24 Fed. (2) 436; Grace 
S. Clark, 16 B. T. A. 453; W. I. Paulson et al., 10 
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B. T. A. 732; J. V. Leydig, 15 B. T. A. 124; and the 
assignment of the 6,218 shares of stock in trust for 
Fred W. Warner, jr., in the case of the appeal of 
Warner, supra. These, latter assignments are distin- 
guishable from those referred to in the preceding para- 
graph, in view of the language contained therein, which 
effectually transfers the income-producing property in 
addition to the mere future income. 

Some of the words and phrases included in the as- 
signments in these cases which affect the transfer of 
the income-producing property itself are as follows: 
“Moneys,” “funds,” “property,” “choses in action,” 
“reversions,” “remainder and remainders,” “the undi- 
vided one-eighth interest,” and “an undivided one-half 
interest in and to any and all oil and gas royalty inter- 
ests.” It is true that in the appeals of E. A. Blaney, 13 
B. T. A. 1315, (nonacquiescence by commissioner, Bul- 
letin VIII-27, p. 1) and Marshall Field, supra, nothing 
appeared to be assigned but fractional interests in future 
income. The assignment in the latter case by its terms 
construed itself as “intending hereby to convey to and 
vest in the said party of the second part an undivided 
two-thirds interest in all the net income adjudicated to 
belong to the said party of the first part.” [Italics sup- 
plied by board.] The board held: “The petitioner by 
such assignment completely divested himself of any 
interest in the right to receive such income and it follows 
that he may not be taxed therefor.” However, seven 
members of the board dissented. The Commissioner 
has definitely expressed his nonacquiescence in the de- 
cision, and has taken it to the Circuit Court of Appeals 
for the Seventh Circuit, where the question is now 
pending. 

What is said in the dissenting opinion applies with 
equal force to the Blaney case and to the Appeal of 
Edward T. Blair, decided November 9, 1929. In this 
case the board sums up the situation in the Blaney and 
Field cases by recognizing an additional classification of 
cases in which future income is assigned, namely, as- 
signments involving the interest of a cestui que trust. 
One apparent difference between these distributable 
trust cases and those involving simple assignments 
of the future income on stocks, bonds, notes, real 
property leases, and contractual rights is that in the 
latter cases, the possibility of assigning the income- 
producing property itself presents no practical problem, 
and the assignee can be easily placed in the shoes of 
the assignor in practically every sense of the word. 

In such cases the general rule recognized and applied 
in the cases cited above is of simple application. But 
how can a cestui transfer the income-producing prop- 
erty? He can transfer every valuable right of ex- 
pectancy and make some one else the object of his own 
bounty, but he can not ordinarily make some one else 
the cestui que trust under the distributable trust instru- 
ment in his stead. If he is still the cestui, the income 
must be received through him. “The very act of 
transfer is an exercise of enjoyment * * * and measures 
the transferor’s ability to contribute to the cost of gov- 
ernment.” (See Appeal of E. D. King, Executrix, 10 
B. T. A. 698, 703.) 

The relationship of distributable trusts to the entire 
scheme of income taxation is a subject which in itself 





February, 1930 





contains many questions of unusual and far-reaching 
interest. It is believed that the trust provisions were 
drawn as the result of the deliberate foresight of Con- 
gress in working out what it intended to be a wholly 
harmonious law. The consideration of the general 
problem under discussion here becomes obscured and 
rendered difficult of rational follow-through when we 
consider the phase involving such trust cases, for as to 
these cases the statute itself arbitrarily forces us to 
ignore the general rule of taxing the owner of the 
income-producing property and to begin one step re- 
moved from such property, by taxing the distributee 
of the income instead. See Section 219 of the Acts of 
1918, 1921, 1924, and 1926 and Section 162 of the 
1928 Act. If it were not for these sections it would 
probably be proper to tax any estate or trust directly, 
following the general rule under discussion here that 
the tax follows the ownership of the income-producing 
property. But these sections arbitrarily require that 
the income of the estate or trust which is to be dis- 
tributed currently, or the income of the estate of a 
deceased person properly paid to any legatee, heir, or 
beneficiary during the year “shall be included in com- 
puting the net income of” the beneficiary, legatee, or 
heir. An equal amount may be deducted from the 
income of the trust or estate. 

The.situation is precisely the same as in the case of 
partnership income. The statute, using the identical 
language employed in referring to estate or trust in- 
come, provides that each partner’s distributable share 
of such income “shall be included in computing the net 
income of” each partner. Hence the identical reason- 
ing adopted by the board and the courts in the Mitchel 
case, supra, is applicable and there is no alternative but 
to assess the tax, as unqualifiedly directed in the statute, 
against the cestui.- The language quoted above is no 
less mandatory in the case of estates or trusts than it 
is in the case of partnerships. 

The dissenting opinion in the Field case indicates that 
the majority opinion may have been influenced to some 
extent by the thought that in analyzing the assignment 
of a cestui’s future income, the fact that such an assign- 
ment gives the assignee an interest in the fund (Jrwin 
v. Gavit, supra), determines that the income is the 
assignee’s. Therefore, let us consider the possible 
analogy between the Gavit case and cases involving the 
assignment of a cestui’s income. In the Gavit case title 
to the income-producing property was in a taxable per- 
son different from the ultimate recipient of the income; 
yet the court found such recipient taxable. In the case 
of the assigning cestui, the board holds that he “may 
not be taxed,” presumably because the recipient is tax- 
able. However, in the Gavit case the court was obliged 
to follow the statute, which arbitrarily made the trustee 
responsible for the tax on behalf of the beneficiary by 
means of the tax-withholding provisions. 

Thus it made no practical difference (as it does in 
the cases under discussion here) whether the holder of 
the income-producing property or the recipient of the 
income was taxed, for the statute regarded them both 
in one light and the court had only one question to 

(Continued on page 74) 
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The Income Tax Problem—Administration 


By Henry Herrick Bonp* 


OR NEARLY fourteen years I have been deeply 
FF interested in the problems of the income tax, state 

and Federal, at times as an official and at other 
times as an attorney practicing largely on tax matters. 
While this experience has inevitably involved the facing 
of problems of law, of drafting, interpretation and 
policy, nevertheless I confess that to me the problems 
of administration have been the more fascinating. As 
I have seen the operations of various income tax laws, 
state and federal, I have come frankly to the conclusion 
that the administrative end—the kind of administration, 
its pervading spirit, its reaction on the community and 
the community’s reaction to it,—that these are more 
important than the text of the law itself. 

The reason for this is a relative 
one. You can improve the adminis- 
tration of a tax law, but the income 
tax law itself has certain funda- 
mentals to encounter, call them weak- 
nesses if you will, that to my mind 
prevent very much in the way of 
absolute perfection. Modern business 
is carried on with increasing com- 
plexity and diversity of form and 
procedure. It may be the act of an 
individual, a fiduciary, or a partner- 
ship; or of an association, a trust, a 
corporation or a group of corpora- 
tions. Income may be realized or de- 
ferred; actual cash or a paper gain; 
in hand or accumulated out of reach; 
definite or contingent on future 
events. Income may be computed on 
a cash basis or an accrual basis, and 
each of these alternatives has a hun- 
dred possible variations. It may be 
for a calendar year, or a fiscal year, 
or for a fractional period of either. 
Transactions may be genuine or fictitious, may take 
place in normal course or for the sole purpose of regis- 
tering apparent losses. Other transactions may produce 
equally apparent gains that for reasons of public policy 
should not be taxed. Income may flow from ownership 
of property or its sale, or from personal efforts. Its 
nature, its amount, the time of realization, are matters 
on which, wholly apart from taxation laws, disputes 
frequently arise in accountancy theory. Furthermore, 
business methods are not fixed but change from year 
to year. 

Now. into this field of complexity and confusion 
enters the draftsman of an income tax law, in an honest, 
sincere attempt to distribute the fiscal burden according 
to the magic slogan “ability to pay.” What does he 
find? He finds at once that he must, in substance, 
choose between a simple law that results in a multitude 
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of hardships and inequalities, or a complicated law 
that attempts by a hundred pages of definitions, excep- 
tions, reservations, exemptions, qualifications and the 
like, to avoid such injustices. In part, such an elab- 
orate law is aimed to avoid undue hardship on certain 
individuals. In part it seeks to prevent the escape of 
income from taxation. If these two aims are pursued 
to the uttermost limits, a lengthy, cumbersome law re- 
quiring much legal interpretation is bound to result. 
The Federal income tax, since 1913, has required seven 
revisions to approximate a complete and adequate sys- 
tem of taxation, with a minimum of opportunities for 
evasion. If, however, these aims were to be discarded, 
a simple law would result, but probably would incur 
even greater public disapproval, and 
in most jurisdictions a complicated 
law has resulted. 


Therefore, after all, the draftsman 
is at best faced with a choice of evils. 
Business is not simple. A law that 
applies to its entire length and 
breadth, to its very life blood, and 
even the corpuscles composing it, 
cannot be simple and still be adequate. 
Therefore, the draftsman must seek 
solace in the reflection that after all, 
if his law is defective, lengthy, com- 
plex and ambiguous, there is the pos- 
sibility of saving it from failure by 
the manner in which it is adminis- 
tered. 

Wherein lies the saving grace of 
this administrative method? By what 
means can the administration save 
the day? By the recognition of cer- 
tain elements of the problem that are 
always undeniably present. 

First of all, the element of uncer- 
tainty in ascertaining net income. The determination 
of income is rarely capable of mathematical proof. 
Every tax law requires at one or more points the appli- 
cation of judgment, opinion and estimate. It may be 
on the probable life of an asset and the resultant rate 
of depreciation. It may be as to value as of a basic 
date. It may be as to the reasonableness of salaries, 
or the necessity for and the ordinary character of cer- 
tain expenses. On these, and on many other points, 
judgment must be exercised, first by the taxpayer him- 
self in making his return; secondly, by the administra- 
tive officer when he audits the return. Income, then, is 
not possible of arithmetic or algebraic proof. It is 
usually a variable, dependent on the personal equation. 
It is, speaking broadly, a matter for any man’s guess or 
opinion. If this fact is fully appreciated in the adminis- 
tration of the law, many things will follow. 

The official who has this constantly in mind will al- 
ways start with the realization of his own liability to 
error. Appreciating this, he will administer the law 
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with an elasticity, a spirit of reasonableness, that will 
go far to make it more palatable. Nothing irritates the 
man of business more than to have an official 100 or 
1000 miles away, and far,less familiar with the business, 
the local conditions and all the surrounding facts, sub- 
stitute his opinion or conclusion for one that the busi- 
ness man has reached deliberately, fairly and honestly. 
The business man hates to be told “You are wrong. 
You don’t know,’ when he has the consciousness of a 
superior knowledge of his own affairs. He may be 
wise enough to avoid the inference that dishonesty is 
being imputed to him, for it rarely is. It is the pride 
in his own business judgment that is hurt. Much of 
this resentment can be avoided if the problems are met 
by officials with a realization of their uncertainty, and a 
sympathetic endeavor made to reach a reasonable basis 
perhaps upon a middle ground. 


Next there is the element of, let us call it, possible 
evasion. Shall the law be made to apply to every tax- 
able person and every element of income? Such is 
undoubtedly the proper aim of every administrative 
official. It is his sworn duty to see that nothing escapes. 
But if this aim is tempered by the realization that much 
income and many individuals are bound to escape, his 
course will be altered, so as to balance the benefits of a 
too vigorous pursuit against its cost and the annoyance 
and expense to which such action would subject a mul- 
titude of non-taxable people. For example, if the books 
and papers of every individual were annually examined 
by an additional army of, say, 100,000 revenue agents, 
there is no question but that large additional taxes 
would be assessed. Its cost, however, would be enor- 
mous, perhaps out of all proportion to their results, and 
in addition a hundred million people would be stirred 
to bitter resentment, as well as subjected to expense 
and the loss of time from gainful pursuits. Therefore 
a test of reasonableness must be used in administrative 
policy. We must seek the elusive tax dodger of large 
income relentlessly and effectively, and we must at the 
same time, while seeking the small evader by reason- 
able and simple methods, face the fact that thousands 
of these latter are bound to “get by,” and that the 
public interest does not justify the use of un-American 
methods of wholesale search and seizure, of indiscrimi- 
nate suspicion and oppression. 

In my early days of administering the Massachusetts 
income tax, I once ventured the opinion that I was 
afraid that least 5% of the tax due was being evaded, 
which drew the reply from a veteran economist that 
any income tax that produced 90% of the revenue 
theoretically due was a success. Even a 5% loss 
seems enormous. It would mean a loss of perhaps 
$100,000,000 annually to the Federal Government. Yet 
I have no doubt that this is the fact today, and that it 
always. will be so, in spite of the tremendous efforts 
made to discover the tax dodger or delinquent and 
bring him to the mark. And I have no doubt that a 
proportionate loss is being experienced in Massachusetts 
and all other States having an income tax. But we 
must remember that there is a loss under every form 
of tax or excise. Customs duties are being evaded by 
the smuggler. Much personal property escapes local 
taxation, especially in the home. Some automobiles are 
doubtless overlooked. In those states where intangible 
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property is in theory taxable at the general property 
rate, what percentage escapes? The taxation of real 
estate, the earth itself, since it is not subject to removal 
or concealment, probably approaches the peak of effi- 
ciency. But even real estate assessors occasionally dis- 
cover a small parcel that has been overlooked for years. 
These considerations may comfort us for our inability 
to collect 100% of the theoretical revenue under an 
income tax. They certainly justify the use of no more 
than reasonable methods in our search for taxable per- 
sons and income. I hold no brief for the tax dodger. 
But our enforcement methods must be kept within 
reasonable bounds, and I believe that with a few excep- 
tions, they have been. 

Next, there should be a spirit of reasonableness of 
interpretation. On those many questions wherein the 
law is ambiguous or of uncertain application, an inter- 
pretation should be sought that is fair and equitable, 
if possible, and consistent with probable legislative in- 
tent. In other words, we should not always interpret 
the law in the way that may possibly increase the 
revenue. Apart from the inequity of this, there is the 
certainty that such a course tends to increase litigation 
enormously. 


I remember well that in the early days of our Massa- 
chusetts Income Tax, when we were faced with the 
interpretation of a new and in many places ambiguous 
act, we interpreted many of these provisions very boldly 
and courageously in a spirit of essential equity, and I 
do not recall that this policy or these rulings were ever 
criticized or attacked. The result was to make a clumsy 
law into one that was immediately workable and roughly 
adequate, instead of waiting for legislative amendment. 


Finally, the administrative official should weigh fully 
the disadvantages of litigation and seek to avoid it in 
any volume. Tax problems can in the main be handled 
as administrative problems, without recourse to the 
courts, if the officials so desire. True, this requires a 
certain spirit of “give and take” upon doubtful ques- 
tions, both of law and fact. Parties can usually get 
together across the table and settle tax disputes as they 
settle business disputes, if both so desire. The desire 
and the spirit of concession and compromise must be 
mutual. Both must recognize that on matters of 
opinion either may be wrong. Both must appreciate 
that the results of litigation are uncertain and expensive. 
Meeting in this spirit, much can be accomplished, but 
above all there must be a fundamental desire on the 
official’s part to go as far as he may reasonably be 
expected to go, in endeavoring to avoid a law suit. 

Not only are such suits often disastrous and creative 
of a long period of uncertainty and confusion in the 
public mind, but they are a burden that cannot be borne 
by the small taxpayer. Often too little is at stake to 
warrant hiring an attorney and paying court costs. In 
such cases in particular the official should strive to 
reach a result that while reasonably fair to the govern- 
ment, is acceptable to the taxpayer in his more reason- 
able moments. 

The Federal Government, from 1924 to 1927, pur- 
sued policies of tax administration that threatened to 
break down the entire administrative machinery, if not 
the law itself. They were policies that frankly encour- 

(Continued on page 78) 
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Court Decisions 


Affiliated Corporations.—Five companies are held not to 
have been affiliated in 1918 and 1919 where the president of 
all the companies owned substantially all the stock of three 
companies but only 75 per cent of the stock of the fourth 
and 82% to 87% per cent of the stock of the fifth, even 
though none of the stock of any of the companies was ever 
actually voted, the president directing the business policies 
of all the companies.—Court of Appeals of the District of 
Columbia in American Auto Trimming Company, Michigan; 
American Auto Trimming Company, Ohio; Kolb-Gotfredson 
Realty Company, Michigan; Kolb-Gotfredson Horse Company, 
Michigan; Gotfredson Land Company, Michigan, Appellants, v. 
Robert H. Lucas, Commissioner of Internal Revenue, Appellee. 
—Decision of Board of Tax Appeals, 6 B. T. A. 1007, on 
this issue affirmed. 


Bad Debts.—Under the 1918 Act a part of a debt deter- 
mined to be uncollectible may be deducted.—Court of Ap- 
peals of the District of Columbia in Davidson Grocery Com- 
pany Vv. Robert H. Lucas, Commissioner. Decision of Board 
of Tax Appeals, 12 B. T. A. 181, reversed. 


Debt due from a going concern charged off in 1921, evi- 
denced by a note, secured by a second chattel mortgage, 
was not ascertained to be worthless in that year when the 
note was not due. No effort had or could have been made 
to enforce collection by suit at law or otherwise, although, 
as measured by the collateral security, the paper secured 
by the second mortgage had little value—Circuit Court of 
Appeals, Eighth Circuit, in City National Bank of Council 
Bluffs, Iowa, v. Commissioner of Internal Revenue. No. 8639. 
Petition to review Board of Tax Appeals decision, 11 B. T. 
A. 857, dismissed. 


Banks, Taxation of—A bank on the accrual and calendar 
year basis should not report in gross income accrued inter- 
est on a loan to a company that went into the hands of a 
receiver on December 31.—United States Circuit Court of 
Appeals, Second Circuit, in Corn Exchange Bank v. United 
States of America. 


Capital Expenditures.—An amount paid in 1918 out of the 
earnings of a subsidiary whose stock was owned by the 
taxpayer is held to be deductible as interest rather than 
constituting a capital expenditure. Such amount was paid 
under an arrangement between the taxpayer and certain 
bankers by which the latter agreed to furnish the funds 
for the construction of an auxiliary plant, their advances 
plus a lump sum to be paid out of the earnings of the plant, 
which arrangement was carried out by the organization of 
a new corporation to which the bankers transferred such 
title as they had in the plant for stock plus cash equal to 
the organization shares and an agreement to repay the 
amounts expended for the plant, and the transfer of the 
stock of the new corporation to the taxpayer for the lump 
sum which was paid out of dividends of the new corpora- 
tion —United States Circuit Court of Appeals, First Circuit, 
in Wiggin Terminals, Inc., v. United States of America. Dis- 
trict Court decision, 29 Fed. (2d) 576, reversed. 

Capital Gain.—Gain from the sale by a taxpayer in 1927 
of oil and gas represented by a one-eighth royalty interest 
held more than two years was a taxable gain under Section 
208 of the 1926 Act.—District Court of the United States, 
Western District of Oklahoma, in Heine Walker King v. 
A. C. Alexander. Collector. No. 4058 Law. 

Contingent Liabilities, Deductions for—Reserves set “up 
in 1918 and 1919 to take care of “possible” liability as a 
result of pending patent litigation are not deductible in those 
years where the amount of the liability was not determined 
or paid until 1920. American Code Co., Inc., v. Com., 30 Fed. 
(2d) 222, holding that a loss was sustained at the time of 
the breach of a contract, and the future assessment of dam- 
ages was to be considered as of the time of breach, not 
followed.—United States District Court, Southern District 
of Ohio, Eastern Div., in Columbia Plate and Window Glass 
Co., Trustee, v. Newton M. Miller, Collector. No. 2390. 


Corporation Distributions, Taxation of—Dividends de- 


* clared February 18, 1917, out of 1916 earnings and payable 


in six installments in 1917, there being in fact no undis- 
tributed net profits earned during 1916 or after March 1, 
1913, must be considered as paid from a surplus accumulated 
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prior to March 1, 1913, to the extent of ‘such surplus, and 
out of 1917 earnings as to the balance. 


Earnings available in 1917 for the payment of a dividend 
should be increased by the amount of a refund of 1917 
taxes allowed under Section 210 of the 1917 Act relating to 
the determination of invested capital by the use of compara- 
tives. The fact that the amount of the distributee’s 1917 tax 
was unknown until the allowance had been made by the 
Commissioner is immaterial, the taxpayer’s obligation to pay 
1917 taxes at the 1917 rate being a fixed liability —United 
States Circuit Court of Appeals, Fifth Circuit, in J. T. Rose, 
Collector, v. Samuel C. Dobbs, No. 5476. Decision of District 
Court, 27 Fed. (2d) 168, reversed. 


Depletion.—The so-called unit method used by the Gov- 
ernment in determining the March 1, 1913, value of.ore in 
place for purposes of computing 1917 and 1918 depletion 
allowances of a lessor was approved, in the absence of evi- 
dence establishing error—Supreme Court of the United 
States in Mable G. Reinecke, Collector, v. Eudora Hull Spald- 
ing. No. 59, Oct. term, 1929. The decision of the Circuit 
Court of Appeals, 30 Fed. (2d) 369, was reversed. 


Distribution of Income for Fiscal Year Ending in 1917.— 
A corporation with an established fiscal year was required 
to file its 1917 return on that basis, the tax for such part 
of the year falling within 1917 being that proportion of the 
tax computed on the net income during the full fiscal year 
which the time from January 1, 1917 to the end of the fiscal 
year bore to the full fiscal year.—United States Circuit 
Court of Appeals, Tenth Circuit, in Iron Mountain Oil Com- 
pany, a Corporation, v. Acel C. Alexander, Collector. No. 121. 
Oct. term, 1929. Decision of the District Court, W. D. of 
Okla., affirmed. 


Estates and Trusts—Beneficiaries—(1) Where securi- 
ties bequeathed under the will of a decedent who died Au- 
gust 5, 1913, were distributed to the legatee on November 
7, 1917, the basis for the subsequent sale by the legatee 
is the value at the date of distribution, which is the date 
they were “acquired” by the legatee, rather than the date 
of the testator’s death. 

(2) Under the 1916 Act, income received by executors 
of an estate, turned over by them to trustees of two trusts’ 
created under a will to collect and receive income and apply 
it to the use of the beneficiary (none of which income was 
paid to Her) is not taxable to the beneficiary where she did 
not elect to report the income on her return. 

(3) The amount of inheritance taxes paid by the execu- 
tors on the beneficiary’s share of the residue of an estate is 
not deductible by the beneficiary where, under the will, such 
taxes were paid by the executors as part of the expenses of 
administration and were deducted as such before the residue 
was distributed——Court of Claims of the United States in 
Theodate Pope-.Riddle, Administratrix of the Estate of Ada 
B. Pope, Deceased, v. The United States. No. H-308. 


Gain or loss resulting from the sale in 1920, 1921, and 
1922 of stock distributed in 1920 to a residuary legatee 
should be computed on the value of the stock at the date 
of the testator’s death and not at the date of distribution. 


It is the settled rule that the practical interpretation of an 
ambiguous or doubtful statute that has been acted upon by 
officials charged with its administration will not be dis- 
turbed except for weighty reasons.—Supreme Court of the 
United States in E. Franklin Brewster v. Bert P. Gage, Col- 
lector. No. 61 Oct. term. Decision of Circuit Court of Appeals 
affirmed. 


Excise Taxes—Review of Commissioners Determina- 
tions.—Power to determine the legality of collections of 
manufacturers’ excise taxes imposed under Section 900 (3) 
of the 1921 Act, and Section 600 (3) of the 1924 Act, is not 
confined to the Commissioner. Under Section 424 (3) of 
the 1928 Act an exception to the discretionary power of the 
Commissioner is made where the manufacturer seeks to 
recover the taxes for the benefit of the ultimate consumer. 
In such a case the court has jurisdiction to review the Com- 
missioner’s action.—District Court of the United States, 
No. Dist. of Ohio, in Willard Storage Battery Co. v. C. F. 
Routzahn, Collector. 

(Continued on page 71) 
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A® IMPORTANT decision relating to state inheritance 
taxation was rendered by the United States Supreme 
Court on January 6, in the case of The Farmers Loan & 
Trust Company, Executor, v. State of Minnesota, in which the 
Court held that “in general intangibles may be properly 
taxed but once and only by the state in which the owner at 
the time of his death was domiciled.” 

In the case before the Court the deceased, Henry R. Tay- 
lor, while domiciled and residing in New York died testate. 
Included in his estate were certain bonds and certificates of 
indebtedness issued by the State of Minnesota and the 
cities of Minneapolis and St. Paul. Minnesota assessed an 
inheritance tax upon the testamentary transfer of these se- 
curities. The Supreme Court of Minnesota originally de- 
nied the power of the state to levy on the testamentary 
transfer but after Blodgett v. Silberman, 277 U. S. 1, upon a 
rehearing, upheld the assessment. 

The decision of the Supreme Court is regarded as a great 
step forward in the elimination of multiple state death 
taxes. It has the effect of putting all states upon a reciprocal 
basis. There is a diversity of opinion as to whether under 
the decision a state may levy an inheritance tax upon the 
transfer of shares of stock of its corporations even though 
the shares are owned by a nonresident decedent. 


HE Bureau of Internal Revenue has ruled that motorists 

of 14 states are entitled to a deduction in their Federal in- 
come tax of the sum spent last year for gasoline taxes. 
Motorists in five states. and the District of Columbia, how- 
ever, are not given the privilege since their gasoline tax 
laws specifically impose the tax upon the distributor rather 
than the consumer. Tax laws of only 19 states have thus 
far been interpreted by the Bureau. 

In the following states the deduction is permitted: Penn- 
sylvania, Illinois, Washington, Massachusetts, Rhode Island, 
Wisconsin, Delaware, Kansas, Kentucky, New York, Michigan, 
Misouri, North Carolina end Virginia. 

In Ohio, Maryland, Georgia, Connecticut and Colorado 
no deduction is permitted. 





Wa there will be no general extension of the period for 
filing income tax returns, which ends at midnight of March 
15, taxpayers who “for good and reasonable cause” desire an 
extension may be granted the privilege upon application to the 
collector of internal revenue for the district in which their 
returns are filed. The application must be filed “on or before 
the date prescribed by law for filing the return.” 

Those whose requests are granted will be required to file on 
or before the date the return is due—March 15—a tentative 
return accompanied by at least one-fourth of the tax estimated 
to be due, and will be charged with interest at the rate of 
6 per cent a year on any deficiency in the unpaid installments 
of the tax from the original due date thereof until paid.t 

Taxpayers are expected to make every reasonable effort to 
file their returns on time, and extensions are not to be granted 
“where it is reasonably possible to avoid the need therefor.” 
However, it is not intended that the application of this rule 
shall result in the adoption by the Bureau of Internal Revenue 
of an extreme policy. Collectors are advised, therefore, to 
exercise due discretion in denying requests and to act favorably 
where the reasons advanced are, in the opinion of the collector, 
meritorious. 

Following are conditions to be observed: 





1Mimeograph 3789, IX-3-4506. 
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“The application for the extension must state specifically the 
reason for requesting that the time for filing the return be 
extended. The extension should be granted only if explana- 
tion given is satisfactory to the collector. In this connection 
it is not believed that the illness or absence of a particular 
officer of a corporation or of a member of a partnership con- 
stitutes in itself a sufficient reason for granting a corporation 
or partnership an extension of time within which to file its 
return. 

“In no case should a particular extension be granted ‘cover- 
ing a period of more than 90 days. The usual time given 
should be from 30 to 60 days. In any case where a taxpayer 
requests an extension for a period of more than 90 days, the 
extension should be granted only for 90 days and the taxpayer 
advised that if he is unable to file the completed return prior 
to the expiration of the 90-day period a new application should 
be made before that period expires. In this way extensions 
of time may be granted in meritorious cases for a period not 
exceeding six months from the date prescribed by law for filing 
the return. No extension may be granted for a period of 
more than six months except in the case of American citizen 
residing or traveling abroad, nonresident alien individuals, and 
foreign corporations having no office or place of business within 
the United States.” 


A THE tax reduction granted by Congress in December 
is applicable only to the calendar year, 1929, withhold- 
ing agents are notified in Mimeograph 3787, IX-2-4497, 
that with respect to payments made after December 31, 
1929, the tax should be withheld at the rates specified in 
Sections 144 and 145 of the Revenue Act of 1928. 






TS total cost of government in the United States, cover- 
ing the aggregate expenditures of Federal, state and 
local governmental authorities and including capital expen- 
ditures and debt retirements, amounted to $12,179,000,000 
for the fiscal year ended June 30, 1927, as against 
$11,616,000,000 in the preceding year, and as against 
$2,919,000,000 in 1913, according to a study just completed 
by the National Industrial Conference Board. 


It is interesting to note that the Board points out a fact 
often misrepresented in comparison. of the trends in Fed- 
eral and state expenditures that outlays by the Federal 
Government for purposes other than war debt retirement 
and interest have shown a rising tendency during recent 
years. Federal tax reduction has been possible because of 
the transition from a wartime to a normal expenditure 
basis. 

In a commentary on its findings the Conference Board 
says: 

“While increasing governmental expenditures are a neces- 
sary concomitant of a growing population, the total cost of 
government in the United States has ever since 1923 in- 
creased more rapidly than population, reflecting in part, 
at least, the expansion of governmental services to the pub- 
lic. The expenditures of all governmental agencies, Federal, 
state and local combined, in the fiscal year 1927 amounted 
to $102.67 per capita as compared with $99.17 in the pre- 
ceding year and $91.88 in 1923. 

“This increase in total governmental expenditures as re- 
lated to population for the period 1923-27 was wholly due 
to increases in the budgets of the state and local govern- 
ments, the Federal government’s expenditures per capita 
of population showing even a slight net decrease in 1927 as 
compared with 1923; the greatest per capita increase was 
incurred bv the local governments. 


“Federal expenditures per capita in 1927 were $34.40, as 
against $34.78 in 1923; state expenditures $13.96 as 
against $11.12, while local expenditures were $54.41 per 
capita in 1927 as against $45.98 in 1923. 


“State governments in 1927 spent 33.3 per cent more 
than in 1923; local governments, 25.6 per cent more, while 
the Federal Government’s expenditures in 1927 were only 
4.7 per cent higher than in 1923. Of the nearly two billion 
dollars excess in expenditures for governmental purposes in 
1927 over those of 1923, nearly one billion and three-quarters 
constituted increases in state and local expenditures and 
only a $184,000;000° Federal increase. The increase in the local 
governments’ expenses alone for this period amounted to 


$1,318,000,000. 














er 
d- 
7, 
1, 
in 


r- 
nd 
n- 
00 
ist 
ist 
ed 


act 
~d- 
ral 
ant 
ant 


ire 
ard 


eS- 
of 

in- 
art, 
ub- 
ral, 
ited 
yre- 


re- 
due 
2rn- 
pita 
7 as 
was 


, as 
as 
per 


nore 
rhile 
only 
llion 
s in 
rters 

and 
local 
d to 






































Pea EN ie 


SARA ATOM hae cr el ce arta 


February, 1930 


“Inasmuch as governmental expenditures are affected by 
changes in the price level in the same manner as is business 
in general, a true appraisal of governmental finance must 
take into account the fluctuations from year to year of the 
purchasing power of the dollar. Measuring the amounts 
expended during 1923-1927 in dollars of constant purchasing 
power, however, the conference board finds results little 
different from those expressed in current dollars, the price 
level having been changed but little during those years.” 


Significant Decisions of the Board of 
Tax Appeals 





Banks, Taxation of.—The transfer of the deposit accounts 
of one banking institution to another and of sufficient assets 
to cover the deposit liabilities thus assumed by the transferee 
bank and the payment by it of a consideration for such transfer 
was in the nature of a purchase of valuable custom or good 
will and did not constitute an ordinary and necessary expense 
of doing business within the meaning of Section 234 (a) (1) 
of the Revenue Act of 1921—Union National Bank vy. Com- 
missioner, Dec. 5694 [C. C. H.], Docket No. 30264. 


Business Expense.—Amounts paid by a member of a 
brokerage firm“for the purpose of securing evidence with which 
to suppress bucket shops are deductible as an ordinary and 
necessary business expense.—Edward A. Pierce v. Commis- 
sioner, Dec. 5686 [C. C. H.], Docket No. 19017. 

Consent in Writing—Statute of Limitations.—A consent 
in writing entered into between the parties after the period of 
limitation had expired and subsequently to the passage of the 
Revenue Act of 1926 is ineffective since Section 1106 of that 
Act extinguished both the right and the remedy.—Steiner 
Manufacturing Company v. Commissioner, Dec. 5741 [C. C. 
H.], Docket No. 22371. 

Fraudulent Returns.—The charge of filing false and 
fraudulent tax returns is not sufficiently proven by the show- 
ing that petitioner was an admitted bootlegger; that after 
pleading guilty he served a term in the Federal prison; and 
for the two preceding years filed delinquent returns—J. Wil- 
liam Schultze v. Commissioner, Dec. 5684 [C. C. H.], Docket 
No. 21581. 

Income, Taxable.—The assignment by the petitioner to 
its stockholders of the right to receive proceeds from insurance 
policies on a vessel which had sunk, does not constitute a dis- 
tribution of the vessel in kind and such proceeds to the extent 
that they exceed the depreciated cost of the vessel were held 
to constitute taxable income to the petitioner—Atlas Steamship 
Company v. Commissioner, Dec. 5729 [C. C. H.], Docket No. 
18609. 


Invested Capital—aA ten-year lease of hotel property was 
obtained by individuals free of cost other than the agreed rental 
and the lease was transferred to a corporation for certain 
shares of its capital stock. The Board held that the lease had 
no bonus value for invested capital or depreciation purposes.— 
Figueroa Street Hotel Company v. Commissioner, Dec. 5737 
[C. C. ‘H.], Docket Nos. 14484, 18037. 

Jurisdiction of the Board.—Where jurisdiction of the 
Board has been duly challenged, the Board will not take juris- 
diction in the absence of clear proof to show that it in fact 
has jurisdiction—Louisiana Naval Stores, Inc., v. Commis- 
stoner, Dec. 5708 [C. C. H.], Docket No. 18449. 

Liability for Tax.—A taxpayer, residing in Missouri, in 
1916, conveyed all his property by a duly recorded trust deed 
to trustees for the payment of his debts and the use and benefit 
of his children after his death, reserving to himself during his 
life only income therefrom. He died in November, 1921, 
having duly filed his individual income-tax return for the 
calendar year 1920. The Commissioner, under Section 3176 
of the Revised Statutes of the United States, filed return for 
him for the calendar year 1921. 

Deficiencies in income tax for 1920 and 1921, were duly 
assessed against his administrator, from whom nothing could 
be collected, the estate being wholly insolvent. 

Before the bar of the statute of limitations had run, a sixty- 
day deficiency letter was mailed the aforesaid trustees, propos- 
ing to assess against them the deficiencies in tax. They had 
in their possession as trustees assets transferred to them by 
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the trust agreement of 1916 of a value in excess of the defi- 
ciencies in tax proposed to be assessed but were not shown to 
then have any property or income belonging to the taxpayer 
or his estate. Held, in the cireumstances of this case, the trus- 
tees are not liable for the proposed assessment either as trans- 
ferees or fiduciaries—American Trust Company and John E. 
Bishop, Trustees, v. Commissioner, Dec. 5718 [C. C. H.], 
Docket No. 29173. 

Losses.—The petitioner in 1922, in accordance with a plan 
of the bankers to manage the company in which he was a 
stockholder, surrendered 131 shares of stock. The stock was 
given to the new manager. Held the petitioner is entitled to 
deduct from gross income for 1922 the cost of the stock sur- 
rendered—George M. Wright v. Commissioner, Dec. 5693 
[C. C. H.], Docket No. 2485. 

A dissenting opinion by Murdock, concurred in by Trammel, 
maintains that the effect of this transaction was not essentially 
different from that where a stockholder, for one reason or 
another, makes a contribution of cash to a corporation, which 
the Board has frequently held to be an additional cost of stock 
and not allowable as a loss or otherwise as a deduction from 
gross income. 


Faulty construction methods caused damage to petitioner’s 
residence, the repair of which during the years 1922 and 1923 
cost petitioner the amounts of $42,692.26 and $28,655.05, 
respectively. The Board held that such damage did not arise 
from fires, storms, shipwreck, or other casualty within the 
meaning of Section 214 (a) (6) of the Revenue Act of 1921.— 
William J. Matheson v. Commissioner, Dec. 5732 [C. C. H.], 
Docket No. 26507. 

Net Loss.—Where liabilities incurred by the taxpayer in 
the ordinary course of the operation of a partnership of which 
he was an active member, are paid by him two years after its 
dissolution during the liquidation of its affairs, any losses sus- 
tained thereby are losses resulting from the operation of a 
business regularly carried on within the meaning of Section 
204 (a) of the Revenue Act of 1921, the benefits of the section 
not being limited to losses resulting from the operation of a 
business within the taxable period during which the losses were 
sustained.—Edgar L. Marston. v. Commissioner, Dec. 5714 
[C. C. H.], Docket No. 20955. 

Reacquisition of Property Following Sale—Gain or Loss 
from the Transaction.—In 1919 the decedent sold a cotton 
plantation and transferred title by deed to the purchaser. Profit 
from the transaction was reported on the installment basis. 
In 1923 he reacquired the plantation by foreclosure exchanging 
therefor purchase money notes of a face value equal to the 
then fair market value of the land. The Board held that the 
sale and reacquisition are separate transactions and may not 
be considered together in computing gain or loss. It was held, 
further, that the utilization of the purchase money notes in re- 
acquiring the plantation at trustee’s sale constitutes a realization 
of profit under the installment method of reporting income of 
that proportion of the notes utilized which the total profit bears 
to the total contract price—Jacob M. Dickinson, Jr., and The 
National Bank of the Republic of Chicago, Executors of the 
Estate of Jacob M. Dickinson, deceased, v. Commissioner, Dec. 
5751 [C. C. H.], Docket No. 29208. 

Sale of Corporation Assets, Tax Liability—A corpora- 
tion, through its general manager, agreed verbally to sell all 
of its capital assets at a fixed price. After the completion of 
all details which insured the final consummation of the deal, 
the stockholders, with intent to avoid the incurring of a tax 
on the part of the corporation in carrying out the contract, 
caused a transfer of these assets to be made, without considera- 
tion, to the president of the corporation, who, in turn, conveyed 
to the purchaser and collected the contract sales price. The 
Board held that the president in such connection could act only 
for and in behalf of the corporation; and, that under the 
attending circumstances of this case, the transaction, as carried 
out, was a sale of capital assets, made by the corporation in 
accordance with its prior verbal agreement—James Duggan v. 
Commissioner; Michael Duggan v. Commissioner, Dec. 5725 
{C. C. H.], Docket Nos. 17208, 17209. 

Security Sales, Gain or Loss from.—Where one member 
of a group of corporations, affiliated for income tax purposes, 
purchases certain bonds from another member of the same 
group during the period in which consolidated returns are filed 
by the group, and, after the termination of such period under 
the provisions of Section-240 (a) of the Revenue Act of 1921, 
sells to the public the bonds so. purchased, the basis for com- 
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puting gain or loss from such sale is the cost of the bonds 
to the corporation which sells to the public—Liberty National 
Company v. Commissioner, Dec. 5702 [C. C. H.], Docket No. 
22372. Trammel, Green and Murdock dissented. 


On April 9, 1920, each of the petitioners executed a trust 
deed transferring 3714 shares of certain stock to themselves as 
trustees for certain named donees. The old stock was cancelled 
and a new certificate issued to petitioners as trustees. The 
trust deed was recorded in the Probate Court of their county 
and state. On April 13, 1920, petitioners entered into a con- 
tract for the sale of 25 shares of the stock as individuals and 
of 75 shares of the stock as trustees. Held, that the gifts were 
valid, bona fide and completed on April 9, and that petitioners 
realized no taxable profit upon the sale of the said 75 shares 
on April 13, 1920—/J. M. Walsh v. Commissioner; George L. 
Kilmer v. Commissioner; Joseph M. Walsh v. Commissioner, 
Dec. 5716 [C. C. H.], Docket Nos. 11350, 23937 and 34196. 
Lansdon, Sternhagen, Murdock and Black dissented. 

Timber—Ownership Subject to Contract of Sale—Basis 
for Computing Gain or Loss.—Where the owner of stand- 
ing timber in Texas entered into a contract to sell it and the 
vendee agreed to cut, remove and pay for it as removed within 
a specified time, the title to the timber remained in the vendor 
until cut, and where the vendor died pending the performance 
of the contract his devisees inherited the timber subject to the 
contract. 

The basis for computation of gain or loss on the timber is 
the difference between the value at the time it was acquired 
by the devisee after March 1, 1913, and the sale price. 

The basis for the computation of loss on property acquired 
by the devisee after March 1, 1913, and lost by casualty in the 
year 1921, is not the value of the property at the time of its 
loss but the value at the time it was acquired by the devisee 
under the will, to-wit, October 31, 1913.—Florence. A. Foster 
v. Commissioner, Dec. 5758 [C. C. H.], Docket No. 17414. 

Waivers-Dissolved Corporations—Powers of Officers and 
Trustees.—Where a corporation has dissolved in accord- 
ance with a state law which places its affairs in the hands of 
its directors, as liquidating trustees, its president, although 
owning 59 per cent of the stock, is without authority to bind 
it by a waiver, signed by him, as such, so as to stay the run- 
ning of the statute of limitations against the assessment of 
further taxes against the corporation for prior years. Held, 
further, that under such conditions the fact that the president 
of the dissolved corporation, who signed such waivers, was 
likewise a member of its board of directors will not give 
validity to his act in the absence of joint action or ratification 
by his co-trustees. 

Where the assessment and collection of a tax against a dis- 
solved corporation is barred by the statute of limitations, no 
assessment under section 280 of the Revenue Act of 1926 
against the transferees of its assets, for unpaid taxes of the 
corporation, can be made more than one year thereafter.— 
Jonathan Godfrey v. Commissioner. The First National Bank 
of Bridgeport, Connecticut, Executor of the Estate of Charles 
G. Waldo, deceased, 'v. Commissioner, Dec. 5755 [C. C. H.], 
Docket Nos. 18720, 18721. 

Arundell wrote a vigorous dissenting opinion which declares 
that it was the duty of the president of the corporation to 
prove that he was not acting with the consent of his co-trustees 
if such was the case. 

“He signed the waivers and yet seeks here to relieve him- 
self of the effect of his acts and asks that we presume that 
he did not have authority to do what he did do and by so 
presuming to relieve him of paying to the United States an 
amount due it which it would have been in a position to collect 
but for his act. If there be no other basis the rule of estoppel 
should be applied to Godfrey [the president of the company] 
and he should not now be permitted to plead a lack of authority 
from his trustees.” Morris, Smith, Green, Murdock and Black 
agreed with this dissent. 


An agreement executed by two of the affiliated corporations 
and the Collector secured by a deposit by the corporations of 
cash in the amounts assessed against them and providing for 
the withholding of action by the Collector toward collection 
pending consideration by respondent of claims filed for abate- 
ment of the assessments, and for satisfaction of the amounts 
ultimately found to be owing, out of the cash deposit made 
was held not to constitute a waiver by the corporations execut- 
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ing it, for themselves or for their affiliated corporations, of 
their right of appeal to the Board from the deficiencies deter- 
mined upon review of the claims in abatement, and the Board 
further ruled that such an agreement does ‘not constitute a 
waiver of the applicable statutory limitation for collection. 
Martin Hotel Company and Affiiated Corporations v. Commis- 
sioner, Dec. 5757 [C. C. 'H.], Docket No. 16275. 


Validity of Proposed New Hampshire 
Revenue Laws Reviewed by 


Supreme Court 

N anticipation of a revision of the revenue laws of 

the State of New Hampshire, the State Senate on 
April 18, 1929, submitted a number of questions to 
the Supreme Court of that state relative to the constitu- 
tionality of certain proposed laws. The answers given 
by the Court, in summary, are: 

A tax upon gas and electric utilities at the average 
rate throughout the state to be distributed to the several 
towns where the physical property is situated in an 
amount equal to the tax on that property at the local 
rate is within the legislative power. 

An ad valorem tax upon the franchise of a public 
utility is constitutional. 

A general law exempting standing timber from taxa- 
tion and imposing a tax upon its severance is valid. 

A general sales tax is valid, providing the profit from 
the sales is not subjected to a net income tax. 

The State may distribute the proceeds of a State tax 
under an equalization fund proposed for the benefit of 
reforestation, highway maintenance, and schools. 

With reference to the proposed changes in the taxa- 


tion of personal incomes, the advisory opinion of the 
Court says: 


As pointed out in the Opinion of the Justices, 82 N. H. 561, 
570, et seq., all income taxes must be laid at a common rate. 
They must also be laid as of a common date. With the 
exception hereinafter noted, the proposed act conforms to these 
limitations, since the rate and the date of assessment are the 
same as in the existing law. 

The exemptions as to earned incomes and incomes from in- 
tangibles need not be in the same amount. Opinion of the 
Justices, supra, 573 et seq. 

The proposed exemption of $3,500 for the head of a family, 
plus $400 for each dependent, appears to us to be in excess of 
what is permissible. The question presented concerns the power 
to exempt because of the amount of income received by the 
individual. It does not relate to the power to grant a general 
exemption as to a certain class of income. Such personal 
exemptions are granted upon a theory that everyone should 
have a certain amount of income tax free, and, except in a 
general way, they have no relation to the nature of the income. 
The ground upon which a substantial quantitative personal 
exemption is here sustained is that the exempted party is too 
poor to pay. It does not seem to us that a person having an 
income of $2,000 can be said to be so poor that he ought not 
to share the expense of government with his fellow citizens, 
so far as the excess of his income over $2,000 is concerned. 
As to that excess, he cannot justly be considered to be entitled 
to public charity. He is not so poor that his normal tax upon 
that excess ought to be abated because of his poverty. 

The duty to contribute to the maintenance of Government is 
a primary one, the performance of which is not to be excused 
for light reasons. It is also to be borne in mind that our con- 
stitution does not permit the laying of a graduated or pro- 
gressive tax. A tax levy cannot be sustained here upon any 
theory that the richer one is the higher his tax rate should be. 
Williams v. State, 81 N. 'H. 341. It is only upon the narrow 
ground before stated that any substantial quantitative exemp- 
tion to the individual can be sustained. 

In view of the foregoing considerations, and of the present 
and prospective purchasing power of money, we are led to 
consider the advice given in 1927, so far as it relates to amount. 
The House of Representatives was then advised that we in- 
clined to the opinion that a general exemption of $2,000 could 
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be sustained. The matter then under consideration was the 
validity of any substantial quantitative exemption. Attention 
was called to the difficulty in attempting to fix limitations, and 
the views expressed were declared to be tentative only. 
Opinion of the Justices, 82 N.*H. 561, 570-575. Under these 
circumstances the doctrine that advisory opinions are not 
adjudications upon the questions presented is peculiarly 
applicable. 

_ In attempting to fix limits expressed in concrete amounts, 
it is necessary to deal with facts, and different minds will come 
to different conclusions. A legislative enactment is not to be 
declared invalid for lack of constitutional power unless the 
conclusion is established beyond a reasonable doubt. Rich v. 
Flanders, 39 N. H. 304; Opinion of the Justices, 77 N. H. 611, 
617. Applied to this situation, the test is resolved into an 
inquiry whether we think a given amount is one which some 
reasonable men might think came within the reason of the rule. 
If it is, its use is permitted, even though we think the fact 
should be found otherwise. 

Applying this test, we are of the opinion that an exemption 
of $1,200 to a single person without dependents is as large as 
could be in reason thought to be valid under the principle limit- 
ing the exercise of this power. 

We also think that reasonable men might conclude that the 
principle would permit a larger exemption for those with 
families or dependents, but that this idea cannot be used to 
raise the largest exemption to a sum exceeding $2,000. 

No ground has been found upon which the exemption of 
$2,000 to a private trust (Section 10) can be sustained. The 
individual beneficiary may be given the same exemption as 
other individuals enjoy, but nothing more. The taxability of 
the income of these trusts should be the same as it would be 
if the income were received directly by the beneficiaries. 

Exemption of Corporations Disapproved 

It has been suggested that the proposed income tax would 
be invalid because it would be laid upon individuals only, 
and not upon corporations. It was pointed out in Conner v. 
State, 82 N. H. 126, that there are difficulties in determining 
who shall be taxed because of the possibility of double taxation 
on one hand or failure to tax at all on the other. 

In that case it was decided that corporations might be 
excluded from the class taxed upon dividends and interest 
received, upon a theory that such receipts are passed on to 
stockholders and taxed to them. 

The proposed law presents a different situation. It provides 
for the taxation of certain income earned in the course of 
transacting business, and that permanent improvements and 
betterments made to increase the value of the estate of the 
taxpayer are not to be deducted from gross income. The 
inequality of not taxing corporations is more marked here than 
under the present law. 

Improvements and betterments upon the corporate estate, or 
a surplus held in the treasury, would not be passed on to 
stockholders, and they would thus escape taxation if the busi- 
ness were incorporated, whereas they would be taxable in the 
case of an individual owner. 

For this reason it seems to us that it is not permissible to 
exclude corporations from the category of those subject to a 
tax upon business income. Any inequality by reason of double 
taxation of income can be, and should be, avoided by exempting 
the dividends paid by such corporations, in so far as they are 
paid out of income which is taxed in this state. - There will then 
be neither double taxation nor failure to tax. Such a provision 
would obviate the defect in the present income tax law, under 
which dividends received by local corporations and by them in 
turn paid out as dividends to nonresident stockholders, go tax 
free. 


Obsolescence of Brewery Property Arising 


From Prohibition Legislation 
OME steps in advance toward settlement of the 
controversy over allowance for obsolescence of 
brewery property on account of prohibition legislation 
have recently been made. 

Reversing the decision of the Board of Tax Appeals, 
13 B. T. A. 1040, the United States Circuit Court of 
Appeals, Second Circuit, in Niagara Falls Brewing 
Company et al. v. Commissioner, decided December 9, 
1929, overruled the provision of Article 143, Regula- 
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tions 45, that the property must first be abandoned and 
its usefulness must be terminated before any allowance 
for obsolescence can be made. The Court construed the 
term obsolescence, used in Sec. 234, Revenue Act of 
1928, to be different from obsoleteness, and, therefore, 
held that Congress provided for recognition of obsoles- 
cence aS a progressive process. The appellant was 
allowed a deduction for obsolescence for the years 1918 
and 1919 of buildings, machinery and plant caused by 
prohibition legislation to the extent of the difference 
between the book value of the assets on December 31 
of the respective years and the amount realizable from 
a forced or liquidation sale of the assets. 

Whether a review of this decision by the Supreme 
Court of the United States will be sought by the Gov- 
ernment probably will depend upon the decision of the 
Supreme Court in Jesse W. Clarke, Collector v. The 
Haberle Crystal Springs Brewing Company, No. 68, as 
to whether Section 234 (a) (7) of the Revenue Act 
of 1918 permits a deduction for obsolescence of good 
will in a brewing business which was prescribed by 
Federal legislation. 

The first court decision on this phase of obsolescence 
was in Red Wing Malting Company v. Willcuts, 15 
Fed. (2d) 626, affirming 8 Fed. (2d) 180, in which 
the Court of Appeals concluded that Section 234 (a) 
(7) “limits the allowance to such property as is sus- 
ceptible to exhaustion, wear and tear by use in the 
business and good will is not such property.” The 
Supreme Court refused certiorari in this case but warn- 
ing has often been given that no inference is to be 
drawn from such a refusal. Following this decision 
the Board of Tax Appeals rendered a similar decision 
in Appeal of Manhattan Brewing Co., 6 B. T. A. 952. 

Subsequently, however, the United States Circuit 
Court of Appeals, Second Circuit, in Haberle Crystal 
Springs Brewing Co. v. Clarke, Collector, 30 Fed. (2d) 
219, reversing 20 Fed. (2d) 540, held that a deduction 
for obsolescence of good will of brewery property due 
to the imminence of national prohibition legislation is 
allowable under Section 234 (a) (7), Act of 1918. 

In view of the conflicting decisions of the courts 
and the substantial amount of the refund claims in- 
volved, there is much interest in the verdict of the 
United States Supreme Court. 


(A telegram, received just before going to press, announced the 
reversal by the Supreme Court of the decision of the Circuit Court 
of Appeals in the Haberle Crystal Springs Brewing Co. case.) 


Changes in Income Tax Forms for the 
Calendar Year 1929 


HE income tax forms for the calendar year 1929 
have been mailed by the collectors of internal 
revenue to the taxpayers residing in their respective 
districts. These forms are similar to those used for the 
previous years but some changes have been made, which 
are described by Z. M. Smith of the Rules and Regula- 
tions Section of the Bureau of Internal Revenue as 
follows?: 

The principal change in Forms 1040, 1040B, 1041, 1065, 
1120, and 1120L is that they are printed on paper 1 inch nar- 
rower than formerly. The width of these forms was reduced 
so that the taxpayer may fill them in on an ordinary typewriter 
without being folded. As the majority of taxpayers prefer to 
prepare their returns on a typewriter, it is believed that this 


lInternal Revenue News, January, 1930. 
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reduction in the width of the form will be appreciated, in that 
both the original and duplicate copies of the return may be 
made at the same time by inserting a sheet of carbon paper be- 
tween the forms. 

The pages on Form 1120, the corporation return, have been 
rearranged and folded at the left side instead of the right side. 
It will also be noted on this form that the various schedules 
supporting the return, that were previously on the second page, 
now appear on the fourth page of the form, and that Schedule 
K, the balance sheets, and Schedule L, the reconciliation of 
net income and analysis of changes in surplus, have been trans- 
ferred to the second and third pages, respectively. This 
arrangement of the form appears to be more logical, and 
should be of advantage to the taxpayer when preparing the 
return, as well as when auditing it in the bureau. 

Since Forms 1040A, 1040, and 1120, and 1120L were printed, 
however, Congress passed a joint resolution reducing the 
normal tax for individuals from 1% per cent to one-half of 
1 per cent, 3 per cent to 2 per cent, and 5 per cent to 4 per 
cent, and the corporation tax from 12 per cent to 11 per cent, 
for the calendar year 1929. As it would be impracticable to 
reprint these forms at this time on account of this reduction 
in tax, special notices have been printed to be distributed to 
taxpayers with the forms, advising them to compute the tax 
on their returns at the reduced rates provided in this resolu- 
tion. 

A change has also been made in the procedure with respect 
to the time and place for filing the information returns on 
Forms 1096 and 1099. The instructions on the 1929 forms 
provide that they shall be filed on or before February 15, 1930, 
with the collector of internal reventie for the payor’s district. 
The instructions on the returns, Forms 1040, 1041, 1065, 1120, 
and 1120L, to the effect that Forms 1096 and 1099 shall be 
filed with the commissioner at Washington not later than 
February 1, 1930, should be disregarded. 

Another important change has been made on Form 109%, 
affecting a corporation where distributions are made from a 
depletion or depreciation reserve or which the corporation con- 
siders to be nontaxable or partly taxable to its shareholders. 
In such cases the corporation, before filing the information 
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returns on Form 1099, will fill in the information requested 
on the reverse side of Form 1096 in respect of such payments, 
and forward it to the commissioner, sorting section, Washing- 
ton, D. C., not later than February 1 of the following year. 
The commissioner, upon receipt of this information, will de- 
termine and advise the corporation whether any portion of 
such distributions is taxable, after which the corporation will 
accordingly prepare Form 1099 for the shareholders. It is 
believed that this practice in determining in advance whether 
such distributions are taxable to shareholders will avoid making 
subsequent adjustments on their individual returns on account 
of these distributions not being properly reported. 


Court Decisions 


(Continued from page 63) 

Federal Estate Tax.—The gross estate of a decedent, a 
resident of Missouri, included the value of the statutory 
marital interest of his wife who elected to take under the 
will—United States Circuit Court of Appeals, Eighth Cir- 
cuit, in Noah Crooks, Collector, v. Ella C. Loose. 


The refund of a Federal estate tax paid July 14, 1921, 
was barred under the 1926 Act where claim was not filed 
until July, 1926—United States Circuit Court of Appeals, 
Second Circuit, in Samuel H. Ordway, Executor, v. The 
United States of America. Decision of District Court, So. 
Dist. of New York, affirmed. 


A trust is held to have been created as to property ac- 
quired by decedent by conveyance from his children under 
an agreement that the decedent would will his entire estate 
at his death, including the property so acquired, to his chil- 
dren in certain proportions, and the value of such property 
should not be included in his gross estate. 

The value of the interest of the decedent’s children in the 
estate of the decedent’s wife who died within five years 
prior to the decedent, which they had deeded to the de- 
cedent, should not be included in his gross estate-——United 
States Circuit Court of Appeals, Fifth Circuit, in T. S. Reed, 


Causes and lines of remedy— 








































































72 THE NATIONAL INCOME TAX MAGAZINE 


Jr., Executor, v. Commissioner of Internal Revenue, No. 5512. 
Decision of Board of Tax Appeals, 10 B. T. A. 1062, re- 
versed. 

Income, Taxable.—The diréctor of the Goodwyn Institute, 
an educational institution of which the State of Tennessee 
is trustee, is neither an officer nor an employee of the State, 
and the compensation received by him is not exempt.— 
United States Circuit Court of Appeals, Sixth Circuit in 
C. C. Ogilvie v. Commissioner of Internal Revenue. Decision 
of Board of Tax Appeals, 9 B. T. A. 604, affirmed. 

Interest on Refunds.—A request submitted with a return 
that the Commissioner determine the taxpayer’s 1917 in- 
vested capital under the provisions of Section 210 of the 
1917 Act, may not be construed as a claim for refund, and 
payment of the tax based on the statutory invested capital 
is not a payment under protest. Since the taxpayer had no 
right to a refund under the above section, such relief being 
subject to the discretion of the Commissioner, no interest 
is payable under the provisions of Section 1324 (a) of the 
1921 Act upon the allowance of a refund made by the Com- 
missioner in 1922.—Court of Claims of the United States in 
Maas & Waldstein Company v. The United States. No. H-156. 

Inventories, Valuation of —The Commissioner’s action in 
reconstructing upon a basis of cost the closing inventory 
for both 1917 and 1918 of a general department store is ap- 
proved, where the taxpayer took its closing 1917 inventory 
at cost, and then deducted from the total cost figure 6 per 
cent thereof, although cost was conceded to be lower than 
market, and where the taxpayer took its 1918 closing inven- 
tory upon a combination of the so-called retail method, the 
cost method, and the method of cost or market, whichever 
is lower.—District Court of the United States, District of 
Connecticut, in The James H. Bunce Company, Inc., v. Robert 
O. Eaton, Collector. Decision in effect affirms that of the 
Board of Tax Appeals, 1 B. T. A. 848. 

Losses.—Loss resulting from the repayment in 1919 of 
the sales price of goods sold under warranty in 1918 is held 
not to be deductible as a loss sustained in 1918 from the 
payment after the close of the taxable year of rebates under 
contracts of sale made during such year, but is deductible 
in 1919 as a loss resulting from payment of damages for 
breach of warranty.—Court of Appeals of the District of 
Columbia in Henningsen Produce Company v. Commissioner 
of Internal Revenue. No. 4886. Decision of Board of Tax 
Appeals, 11 B. T. A. 846, affirmed. 


Where the taxpayer is unable, on account of lack of cor- 
rect inventories, to prove a loss due to cost of production, 
the Commissioner’s method for the ascertainment of proper 
and actual costs is approved.—Court of Claims of the 
United States in Pekin Cooperage Company v. The United 
States. No. H-423. 

Obsolescence of Property Caused by Prohibition Legisla- 
tion.—A deduction for obsolescence of buildings, machinery, 
and equipment caused by prohibition legislation is held 
allowable for 1918 and for 1919 by a taxpayer previously en- 
gaged in brewing beer, the deduction to be based on the 
difference between the book value of the assets on Decem- 
ber 31 of the respective years and the amount realizable on 
a forced sale. It is not essential that property be abandoned 
and its usefulness terminated in order to claim an obso- 
lescence deduction—United States Circuit Court of Ap- 
peals, Second Circuit, in Niagara Falls Brewing Company and 
Paul A. Schoellkopf, Chas. E. Haeberle, Fred H. Krull, Edson 
P. Pfohl, Albert T. Mayle, Frederick Chormann, Rudolph V. 
Rose and George F. Nye, as Directors of said Company and 
Trustees thereof in dissolution, v. Commissioner of Internal 
Revenue. Decision of Board of Tax Appeals, 13 B. T. A. 
1040, reversed. 

Oil Lease, Depreciation—Depreciation on an oil lease 
and equipment as an entirety allowed without segregation 
of the oil lease and the equipment.—United States Circuit 
Court of Appeals, Fifth Circuit, in Mrs. Alma Foster Atkins 
v. J. O. Bender, Collector. 

Petitions to the Board, Amendment of.—Refusal by the 
Board of Tax Appeals to grant leave to a taxpayer to 
amend its petition by adding a plea of the statute of limi- 
tations constitutes reversible error, there being prima facie 
evidence in the record that collection of the alleged defi- 
ciency for 1917 was barred at the time of the hearing.— 
Court of Appeals of the District of Columbia in Almeda 
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Park Company v. Robert H. Lucas, Commissioner. No. 4864. 
Decision of Board of Tax Appeals, 10 B. T. A. 1115, re- 
versed and remanded. 


Property Exchanges.—Taxable gain resulted from the 
transfer in 1920 by Corporation A of assets for all the capi- 
tal stock of Corporation B, the fact that the corporations 
after the transfer were affiliated within the meaning of sec- 
tion 240 of the 1918 Act being immaterial. The transaction 
was not a “reorganization merger, or consolidation” under 
Section 202 (b) of that Act since securities were not ex- 
changed for securities but assets were sold. 

The Board made a finding that shares of one corporation 
exchanged for the assets of another had a market value of 
par where it so stated in an opinion rendered in a decision 
made after the effective date of the 1928 Act, which is held 
to provide in Section 601 that the Board may content itself 
with an opinion.—United States Circuit Court of Appeals, 
Second Circuit, in The Insurance and Title Guarantee Com- 
pany v. Commissioner of Internal Revenue. Decision of Board 
of Tax Appeals, 12 B. T. A. 452, affirmed. 


The transfer to a corporation of a half interest in an 
oil lease and a process for cash and bonds of the corpora- 
tion was held to be a sale and not an exchange, resulting 
in taxable gain to the transferor.—United States Circuit 
Court of Appeals, Fifth Circuit, in Mrs. Alma Foster Atkins 
v. J. O. Bender, Collector. 


Railroads, Taxation of —(1) The gross income of a rail- 
road should include the amount of the excess over the cost 
of unreturned materials and supplies, accounted for at prices 
prevailing at the end of Federal control, received in a lump 
sum settlement of all matters arising out of Federal control 
made in 1921 between the railroad and the Director General, 
such a transaction being equivalent for tax purposes to a 
sale of the supplies at the agreed price. 

(2) The amount of the award in 1920 of the New York 
State Compensation Insurance Commission on account of a 
death from accident on the taxpayer’s property, accrued on 
the taxpayer’s books for 1920, is allowed as a deduction for 
that year, even though the taxpayer appealed from the de- 
cision which was not affirmed until 1921, this item being 
conceded to fall within the ruling of the Court in American 
Code Co. v. Com., 30 Fed. (2d) 222.—United States Circuit 
Court of Appeals, Second Circuit, in Lehigh & Hudson River 
Railway Company v. Commissioner of Internal Revenue. Man- 
date stayed until ruling of the Court of Appeals in American 
Code Company v. Commissioner, 30 Fed. (2d) 222, now on 
review by the Supreme Court has been disposed of. Decision 
of Appellate Court affirms the Board of Tax Appeals decision, 
13 B. T. A. 1154 on the first issue and reverses it on the second. 


Refunds of Tax Payments.—Where confusion in the 
meaning of an act arises out of differences in meaning be- 
tween the words of the caption and those in the body of 
the act effected should be given to the meaning of the words 
of the act. Hence, refund of taxes under Section 611 of the 
1928 Act is held not barred by the filing of a claim for abate- 
ment, whereby collection is not “stayed” in a legal sense. 
Facts in the case were similar to United States v. Burden 
Smith & Co., 32 Fed. (2d) 830, and that decision was followed. 
—United States District Court W. D. of Texas, in The Sugar- 
land Industries v. James W. Bass, Collector. No. 1157 Law. 


Refund of 1919 taxes was not barred where action for 
recovery was brought more than five years after the taxes 
were paid and more than two years after rejection of the 
claim but within two years after notification of rejection.— 
United States Circuit Court of Appeals, Second Circuit, in 
Theodore Michel v. United States of America; Louis Kreiger 
v. United States of America. Decision of lower court re- 
versed. 


Where excise taxes collected from an automobile spring 
manufacturer were, under an erroneous ruling, refunded 
and the amount thereof was subsequently collected after a 
so-called reassessment and threat of distraint, recovery by 
the payor is denied. Although recovery by the Government 
should have been sought by plenary action, having made 
recovery, it may keep such money.—District Court of the 
United States, E. Div. of E. Jud. Dist. of Missouri, in 
Champ Spring Company v. United States of America. 
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Section 204 (a) (8) of the 1924 Act, Constitutionality.— 
Section 204 (a) (8) of the 1924 Act is not unconstitutional 
in providing for the use of the transferor’s basis as to 
property acquired after December 31, 1920, by a corporation 
where the property is transferred to the corporation solely 
in exchange for its stock, and immediately after the ex- 
change the transferor is in control of the corporation, etc. 
The tax involved is not a tax upon capital but a deferred 
tax upon profits, which was within the power of Congress 
to levy.—Court of Claims of the United States in Newman 
Saunders & Co., Inc., v. The United States. 


An amended return showing overpayment of taxes is a 
claim for refund; and since the allowance of the claim was 
made before the passage of the 1924 Act under section 1324 
(a) of the 1921 Act, the taxpayer is entitled to interest from 
six months after the filing of the amended return.—Court 
of Claims of the United States in J. H. Williams & Company 
v. The United States. No. H-291. 

Salaries—Deductions for from Gross Income.—Additional 
officers’ salaries for 1920 and 1921 voted by a corporation in 
1922, payable in 1922 and 1923 respectively, are not de- 
ductible from gross income of the year paid nor from that 
of the year to which attributed. The language of Section 
234 of the Revenue Act of 1924 was intended to prevent de- 
ductions such as those claimed, the Court said, “We are not 
unmindful,” says the opinion, “that a different conclusion 
was reached in Ox Fibre Brush Company v. Blair, Commis- 
sioner, 32 Fed. (2d) 42.”—United States Circuit Court of Ap- 
peals, Eighth Circuit, in Modle Dairy, Inc., v. Commissioner of 
Internal Revenue. No. 8482. Decision of Board of Tax Ap- 
peals, 13 B. T. A. 545, sustained. 

Section 611 of Revenue Act of 1928, Refunds Under.—See 
decision in The Sugarland Industries v. Bass under heading 
“Refunds of Tax Payments.” 

Special Assessment.—The trial court is sustained in dis- 
missing a petition asking the court to review the action of 
the Commissioner in denying the taxpayer special assess- 
ment under the provisions of sections 327 and 328 of the 
1918 Act. There being no allegation of fraud or other ir- 
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regularities the court had no jurisdiction to review the Com- 
missioner’s determination, Williamsport Wire Rope Co. v. 
U. S., 277 U. S. 551, controlling—United_ States Circuit 
Court of Appeals, Fourth Circuit, in ennis Coal Company, a 
Corporation, v. United States of America. No. 2906. 

Statute of Limitations.—Assessment of additional tax for 
1919 was not barred before May 21, 1928, where the return 
was filed March 14, 1920; a waiver was duly executed No- 
vember 13, 1924, extending the prescribed time for deter- 
mination, assessment, and collection for one year; a 60-day 
letter was mailed September 5, 1925; an appeal was filed 
with the Board on October 23, 1925; on November 4, 1925, 
another waiver was executed extending the assessment 
limitation period to December 31, 1926, extended by the 
number of days between the date of mailing of a deficiency 
notice and the date of final decision by the Board of appeal 
thereto; and on January 25, 1927, the Board entered an order 
dismissing the petition and sustaining the Commissioner’s 
determination.—District Court of the United States, West- 
ern District of Kentucky, in Price & Lucas Cider & Vinegar 
Company v. Robert H. Lucas, Collector. 


Collection of 1917 taxes timely assessed for which a bond 
was given in November, 1923 (when collection was barred), 
pursuant to section 234 (a) (14) (a) of the 1918 Act in con- 
nection with a Claim for abatement is held not barred by 
section 250 (d) of the 1921 Act providing that no suit shall 
be brought for collection after five years from the date the 
return was filed. The record shows that there was no 
coercion, and none of the statutes has a provision to the 
effect that the statutory limitation periods extinguish the 
liability, Section 1106 (a) of the 1926 Act having been re- 
pealed as of the date of its enactment. Consequently the 
written promise to pay was a sufficient consideration.—Dis- 
trict Court of the United States, E. D. of Virginia, in United 
States of America v. E. Hogshire, Son and Company, Inc., and 
Fidelity and Casualty Company. 


The Government has six years for collection of 1919 taxes 
assessed in 1926 within the limitation period on assessment 
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provided under the 1924 Act as extended by a waiver signed 
after the passage of the 1924 Act.—United States Circuit 
Court of Appeals, Fifth Circuit, in Mrs. Alma Foster Atkins 
v. J. O. Bender, Collector. 


Tax-Exempt Organizations.—The Kansas City Hay Deal- 
ers Association is held to be exempt from income tax under 
Section 231 (7) of the 1924 Act as a business league not or- 
ganized for profit, and no part of the net earnings of which 
inures to the benefit of any private shareholder or indi- 
vidual_—United States Circuit Court of Appeals, Eighth 
Circuit, in Noah Crooks, Collector, v. Kansas City Hay Dealers 
Association. No. 8595. November term. District Court de- 
cision, 28 Fed. (2d) 909, affirmed. 


Trust Funds, Taxation of—Gain from the sale by the 
trustee of securities, part of a residuary trust fund be- 
queathed, after a life estate, to exempt charitable, etc., in- 
stitutions, is exempt even though the trustee had power to 
pay over to the life estate beneficiary any part of the princi- 
pal of the trust fund which the trustee might “deem neces- 
sary or advisable for her comfortable maintenance or sup- 
port,” where it appeared that the income of the trust was 
itself enough to support the beneficiary according to her 
habit.—United States Circuit Court of Appeals, Second Cir- 
cuit in Hartford-Connecticut Trust Company, Trustee, v. Robert 
O. Eaton, Collector. Decision of District Court, 29 Fed. (2d) 
840, confirmed. 


Amendments of Regulations 


Article 63 of Regulations 74 has been amended by 


Treasury Decision 4282, VIII-52-4479, to read as 
follows: 


Art. 63. Improvements. by lessees—When buildings are 
erected or improvements made by a lessee in pursuance of an 
agreement with the lessor, and such buildings or improvements 
are not subject to removal by the lessee, the lessor may at his 


option report the income therefrom upon either of the following 
bases: 


(a) The lessor may report as income at the time when such 
buildings or improvements are completed the fair market value 
of such buildings or improvements subject to the lease. 


(b) The lessor may spread over the life of the lease the esti- 
mated depreciated value of such buildings or improvements at 
the expiration of the lease and report as income for each year 
of the lease an aliquot part thereof. 


Except in cases where the lessor has exercised the option to 
report income upon basis (b), if the lease is terminated so that 
the lessor comes into possession or control of the property prior 
to the time originally fixed for the expiration of the lease, the 
lessor derives no income by reason thereof, and, just as when 
the lessor comes into possession or control of the property upon 
the expiration of the lease, the basis for determining gain or 
loss to the lessor from the subsequer:t sale or other disposition 
of the buildings or improvements and for depreciation in re- 
spect of such property is the amount previously reported as 
income by the lessor because of the erection of the buildings or 
improvements, except that if the buildings or improvements 
were acquired prior to March 1, 1913, the basis shall be their 
value subject to the lease when acquired or their value subject 
to the lease on March 1, 1913, whichever is greater. If the 
buildings or improvements are destroyed prior to the expira- 
tion of the lease, the lessor is entitled to deduct as a loss for 
the year when such destruction takes place the amount pre- 
viously reported as income because of the erection of such 
buildings or improvements, less any salvage value subject to 
the lease to the extent that such loss is not compensated for 
by insurance or otherwise. If the buildings or improvements 
destroyed were acquired prior to March 1, 1913, the deduction 
shall be based on their value subject to the lease when acquired 
or their value subject to the lease on March 1, 1913, whichever 
is greater, less any salvage value subject to the lease to the 
extent that such loss is not compensated for by insurance or 
otherwise. (See articles 130 and 204.) 

In all cases where the lessor has exercised the option to re- 
port income upon basis (b), if the lease is terminated so that 
the lessor comes into possession or control of the property prior 
to the time originally fixed for the expiration of the lease, the 
lessor derives additional income for the year in which the lease 
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is so terminated to the extent that the value of such buildings 
or improvements when he becomes entitled to such possession 
exceeds the amount already reported as income on account of 
the erection of such buildings or improvements. No apprecia- 
tion in value due to causes other than the termination of the 
lease shall be included. If the buildings or improvements are 
destroyed prior to the expiration of the lease, the lessor is 
entitled to deduct as a loss for the year when such destruction 
takes place the amount previously reported as income because 
of the erection of such buildings or improvements, less any 
salvage value subject to the lease to the extent that such loss is 
not compensated for by insurance or otherwise. 


Article 48 of Regulations 65,1 Article 48 of Regula- 
tions 691 and Article 48 of Regulations 62? have been 
similarly amended. 


The amendment of Article 48° of Regulations 45 
(1920 edition) as amended by T. D. 3206, C. B. 5, 92, 
reads as follows: 


Art. 48. Improvements by lessees—When buildings are 
erected or improvements made by a lessee in pursuance of an 
agreement with the lessor, and such buildings or improvements 
are not subject to removal by the lessee, the lessor derives in- 
come at the time when such buildings or improvements are 
completed, to the extent of the fair market value of such build- 
ings or improvements subject to the lease. If the lease is 
terminated so that the lessor comes into possession or control 
of the property prior to the time originally fixed for the expira- 
tion of the lease, the lessor derives no income by reason thereof, 
and, just as when the lessor comes into possession or control 
of the property upon the expiration of the lease, the basis for 
determining gain or loss to the lessor from the subsequent sale 
or other disposition of the buildings or improvements is the 
amount previously reported as income by the lessor because of 
the erection of the buildings or improvements, except that if 
the buildings or improvements were acquired prior to March 
1, 1913, the basis shall be their value subject to the lease when 
acquired or their value subject to the lease on March 1, 1913, as 
the case may be. See article 1561. If the buildings or im- 
provements are destroyed prior to the expiration of the lease, 
the lessor is entitled to deduct as a loss for the year when 
such destruction takes place the amount previously reported as 
income because of the erection of such buildings or improve- 
ments, less any salvage value subject to the lease to the extent 
that such loss is not compensated for by insurance or otherwise. 
If the buildings or improvements destroyed were acquired prior 
to March 1, 1913, the deduction shall be based on their value 
subject to the lease when acquired or their value subject to the 
lease on March 1, 1913, whichever is lower, less any salvage 
value subject to the lease to the extent that such loss is not 


compensated for by insurance or otherwise. See articles 109 
and 164. 


Taxability of Assigned Future Income 
(Continued from page 60) 


answer, namely, was the annuity a bequest or was it 
taxable as income. The fact that the court held the 
beneficiary taxable on his distributive share of the in- 
come of a trust estate under the provisions of Section 
II D and E of the 1913 Act is not authority for any 
supposed general principle that the assignee of a cestut’s 
future income from a trust estate is necessarily liable 
for the tax merely because the assignment of the future 
income gave him an interest in the trust fund. The 
interest in the fund itself is no more than the equitable 
right of the assignee to obtain relief against the mis- 
conduct of the trustee. However important such an 
equitable right or interest may be, it does not itself 
produce the income. 

As a matter of fact, certain courts have specifically 





1T. D. 4281, VIII-52-4484. 
2T. D. 4280, VIII-52-4485. 
8T. D. 4279, VIII-52-4486. 
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distinguished the Gavit case from cases involving the 
principle here under discussion. (Bing v. Bowers, 
supra, and Young v. Gnichtel, 28 Fed. (2d) 789.) In 
the Blaney and Blair cases the board refers to the laws 
of certain States which recognize assignments of bene- 
ficial interests in the income of trust estates. It is not 
believed that these laws nor the laws of any States have 
the effect of so enlarging an assignment as to include 
property not owned by the assignor. The income- 
producing property itself in such cases is something 
which even the direct beneficiary of the trust does not 
own and naturally can not assign. 


It is tempting to follow the lines of least resistance 
and look beyond the plain language of the law to decide 
the matter on so-called practical grounds and to hold 
that the one who enjoys the direct receipt and use of 
the fund receives as his own the very fund out of which 
the tax was intended to be derived and should, there- 
fore, be required to pay the tax. But even this view 
overlooks the equally practical side that a donor does 
not usually make substantial gifts unless he has plenty 
of wealth to spare. Hence it would be unnatural for 
a man to so impoverish himself by gifts inter vivos of 
future income as to leave himself nothing out of which 
to pay the tax on the income when it arises. It might 
be said of course that any such gift is at least a step 
in that direction and that to some extent a hardship 
arises from looking to the donor for the tax. Here, 


however, the warning “hard cases make bad law” seems 
appropriate. 
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In the case of mere orders to pay future profits, 
interest, or dividends, there seems never to have been 
but one view recognized by the courts and the board, 
and that is that the said profits, interest, or dividends 
must be regarded as being first enjoyed by the owner 
of the property from which they flow, even in cases 
where the order is merely a means of carrying out a 
valid agreement binding the party giving the order. 
(American Telegraph & Cable Co. v. U. S., 61 Ct. Cl. 
326, certiorari denied, 271 U. S. 660 (T. D. 3799) ; 
Rensselaer & S. R. Co. v. Irwin, C. C. A. Second Cir- 
cuit, 249 Fed. 726, certiorari denied, 246 U. S.-671; 
U. S. v. Western Union Telegraph Co. et al., 19 Fed. 
(2d) 157; Alfred LeBlanc, 7 B. T. A. 256; and Lansill 
et al., 17 B. T. A. 413.) 


In some of the decisions referred to herein partial 
reliance has been placed upon the revocability of the 
assignment or order as an additional reason for holding 
the income thereunder taxable to the assignor, on the 
theory that he retained the power to resume his title to 
the profits when he chose and that his inaction in this 
respect until the time for their distribution was the 
exercise of an option to allow them to pass to the 
assignee. (Mitchel v. Bowers, supra.). (But see L. O. 
1102, C. B. I-2, p. 50, applicable to revocable trusts 
under acts prior to the Act of 1924.) However, this 
theory is merely collateral to the main principle under 
discussion, and is not necessary in order to reach the 
conclusion that the assignor of mere future income 
alone is liable to the income tax thereon. 
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Taxing the Interest on Alien-owned 
Bonds 
(Continued from page 58) 


names and addresses of every one of the 95,000 foreign 
owners of American bonds. The only information that 
would seem really necessary would be whether or not 
the coupons are the property of aliens and if so whether 
individuals or corporations. And certainly there are 
more practical ways of determining this than through 
the use of ownership certificates. Even so simple an 
operation as the application of a rubber stamp to the 
back of each coupon by the collecting bank would be 
sufficient to indicate whether they are the property of 
foreign individuals or corporations and such a means 
would have advantages not now possessed by ownership 
certificates. It is a known fact that a great many aliens, 
while they haven’t the slightest objection to paying any 
tax due against their coupons, do nevertheless object to 
the necessity for revealing their names as the owners 
of the bonds. And this for reasons which have nothing 
whatever to do with American tax. It would seem 
therefore that doing away with the necessity for foreign 
bondholders revealing their names would be giving de- 
cided encouragement to the investment of foreign funds 
in the bonds of domestic corporations. 

Let us now examine the question from the stand- 
point of the alien himself. As has previously been 
indicated there seems to be good reason for believing 
that a great majority of the 95,000 have very small in- 
dividual holdings of American bonds. This group 
would in all probability much rather have a tax of say 
$1.50 deducted from $100 in coupons and be fin- 
ished with it, than as at present have $5 deducted 
and go through with a complicated procedure to get it 
back. The figures given with respect to the claims 
filed would lead us to believe that a great many do not 
even take the trouble to secure refund of the 5 per cent. 
Those who have bond interest. of $2,000 or more 
would pay about the same tax as they do now. Taking 
it altogether it is rather difficult to see where there is 
anything in the proposed change that would have a 
tendency to discourage the free flow of foreign funds 
into our investment market. On the contrary one 
might easily expect quite the opposite and especially 
so if such a change should eventually eliminate the use 
of ownership certificates. 

Now we might attempt to get some idea of how this 
proposal would be received by the debtor corporations 
and the collecting banks. It seems that debtor corpora- 
tions in general would have everything to gain by the 
change. The elimination of refunds alone should be a 
considerable relief and they would be one of the prin- 
cipal beneficiaries of the simplification of the ownership 
certificates that would naturally follow. There is one 
important group of debtor corporations, however, who 
would certainly have something to say on the subject. 
These are the ones whose obligations contain the so 
called tax-free covenant. The doing away with the per- 
sonal exemption in the case of foreigners would be a 
potential disadvantage to them but in actual practice it 
might easily work out quite the other way. Practically 
all of them, as we know, pay a tax of 2 per cent for 
the bondholder. In the case of non-resident aliens we 
should be ready to concede that this tax would very 
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seldom be really due if the facts were known, that is, 
if the alien could be induced to file an exemption claim. 
Some years ago a few of the larger corporations started 
sending very stirring appeals to their foreign bond- 
holders to send in these exemption certificates if the 
facts so warranted. Whether or not these efforts 
proved to be worth the extra expense incurred only 
their own records can tell. But from all appearances 
the effort to bring in these exemption certificates seems 
to have eased off considerably of late and some such 
corporations let it be known that they do not find it 
worth while to make any attempt whatever to do so. 
There is a strong possibility therefore that even the 
tax-free covenant corporations would be better off by 
paying only 1% per cent under their covenants in the 
case of aliens than by paying 2 per cent and depending 
upon exemption certificates to reduce the total pay- 
ment. In other words they would be getting a flat 
reduction of 25 per cent in their tax liability with re- 
spect to aliens in return for giving up whatever benefit 


they ever received from the personal exemption. And. 


furthermore they would no longer be required to do 
any additional withholding as they are at the present 
time where their covenant is limited to 2 per cent. 


Banks which customarily receive foreign-owned cou- 
pons for collection would be distinctly benefited by the 
simpler form of ownership certificate as well as by the 
general improvement that would result from the adop- 
tion of a uniform withholding rate and the elimination 
of form 1002. It will thus be seen that, although the 
subject can hardly be thoroughly analyzed in an article 
as brief as the present, still the surface facts at least 
would seem to offer decided encouragement to any 
thoroughgoing attempt to bring about an improvement. 
At any rate the Division of Investigation of the Joint 
Committee on Internal Revenue Taxation would prob- 
ably not be far wrong in placing this problem on their 
list of things worth investigating. 


The Constitutionality of Section 611 in the 
Light of Remedial Purpose 
(Continued from page 56) 


Act that “no suit or proceeding shall be maintained in 
any Court for the recovery of any internal revenue tax 
alleged to have been erroneously or illegally assessed or 
collected, * * * until a claim for refund or credit has 
been duly filed with the Commissioner of Internal Rev- 
enue, according to the provisions of law in that regard 
and the regulations of the Secretary of the Treasury 
established in pursuance thereof * * *.” (Italics ours.) 

Thus it could not reasonably be maintained that a 
suit against a collector in a United States District Court 
is a matter of common law right unrestricted by any 
statutory rules which Congress has the power to pro- 
vide. It was, therefore, contended by the Government 
that the plaintiffs had no vested right in a cause of ac- 
tion against a Collector which Congress could not take 
away by a modification of the statutes affecting suits to 
recover taxes, illegally collected, in the United States 
District Courts. In this connection, it is clear that 
Congress has exclusive legislative control of the tax 
system of the United States, which is regulated by the 
Federal statutes and practice (Mary S. Aldridge, Exec- 
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i utrix V. United States, Court of Claims, Jan. 16, 1928; 
. Arnson v. Murphy, 109 U. S. 238, 243.) 


¢ Divestment of Cause of Action After Suit 
: Commenced 


| In Rafferty, Collector v. Smith, Bell & Co., 257 
» U. S. 226, the Supreme Court stated at page 232: 
" The judgments below were subject to review here and the 
mere fact that the causes had proceeded to such stage gave 
» respondents no higher rights than those possessed by Heinszen 
" & Company, whose action to recover, although instituted prior 
© to the passage of that enactment, was held to have been barred 
by the Act of June 30, 1906, c. 3912, 34 Stat. 636. f 

In the case of United States v. Heinszen & Com- 
pany, 206 U. S. 370, the Supreme Court, speaking with 
respect to the effect of a ratifying statute upon a pend- 
hing cause of action, stated at page 387 (note also pp. 
| 382, 384 and 389) : 


Nor does the mere fact that at the time the ratifying statute 
»' was enacted this action was pending for the recovery of the 
F sums paid cause the statute to be repugnant to the Constitu- 
' tion. The mere commencement of the suit did not change the 
' nature of the right. Hence again if it be conceded that. the 
| capacity to prosecute the pending suit to judgment was in a 

sense a vested right, certainly also the power of the United 
States to ratify was, to say the least, a right of as high a char- 
F acter. To arrogate to themselves the authority to divest the 
| right of the United States to ratify is then in reason the assump- 

tion upon which the asserted right of the claimants to recover 
» must rest. — 

From the above cases, it is apparent that the mere 
| pendency of a suit against a Collector in a United 
States District Court is insufficient to preserve to the 
| plaintiff a cause of action, in the event that the law 
' is changed or the illegal act of the defendant is ratified 

by Congress, even though the suit has progressed to 
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Two or three such leading articles in each issue. 


Tax Decisions:—The important recent decisions in 
all branches of the law are abstracted and anno- 
tated. 


Conditions in Negotiable Instruments 


This apparent paradox is the title of a leading article by 
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of the Law School of the University of Michigan, appearing 
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judgment. Judge Mack cited these cases in pointing 
out that “Congress has power to ratify, by subsequent 
legislation, an unauthorized and illegal tax collection so 
as to give it retroactive validity.” 

With respect to the constitutional power of Congress 
to legalize or ratify the previous illegal collections of 
taxes made by Collectors of Internal Revenue, the case 
of Charlotte Harbor Railway v. Welles et al., 260 U. S. 
8 is of interest by virtue of the language at pages 11 
and 12: 


The general and established proposition is that, what the 
legislature could have authorized, it can ratify if it can autho- 
rize at the time of ratification. United States v. Heinszen & 
Co., 206 U. S. 320; Wagner v. Baltimore, 239 U. S. 207; 
Stockdale v. Insurance Companies, 20 Wall. 323. And the 
power is necessary, that government may not be defeated by 
omissions or inaccuracies in the exercise of functions necessary 
to its administration. To this accommodation, Forbes Pioneer 
Boat Line v. Board of Commissioners of Everglades Drainage 
District, 258 U. S. 338, is not militant. * * * 


In the Forbes Pioneer Boat Line case, the decision 
was predicated upon the ground that a gratuitous privi- 
lege cannot retroactively be made a legal obligation by 
legislative enactment. The Government in the Regla 
Coal Company case pointed out that while the aggrieved 
party in the Forbes Pioneer Boat Line case might rea- 
sonably not have anticipated a demand for compensa- 
tion for the gratuitous privilege conferred upon it, the 
taxpayer-plaintiffs could certainly be said to have ex- 
pected that payment of the taxes duly assessed would 
be enforced, although it developed that the Govern- 
ment was benevolent to the extent of carefully consid- 
ering the taxpayers’ claims for abatement. (See also 
Hodges v. Snyder, 261 U. S. 600, 603, 604.) 
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The Effect of Section 1106(a) 1926 Revenue Act 


The plaintiffs in the Regla Coal Company case con- 
tended that Section 611 of the 1928 Revenue Act could 
not affect them because of Section 1106(a) of the 
1926 Act, reading in part as follows: 

The bar of the Statute of Limitations against the United 
States in respect of any internal-revenue tax shall not only 
operate to bar the remedy but shall extinguish the liability; 
but no credit or refund in respect of such tax shall be allowed 
unless the taxpayer has overpaid the tax. * * * 


The Government contended that Section 1106(a) of 
the 1926 act was not retroactive in its operation, as 
there was no clear intent expressed therein for a retro- 
active effect, (see Danzer v. Gulf etc. R. Co., 268 
U. S. 633, 637; Fullerton Co. v. Northern Pacific Rail- 
road, 266 U. S. 435, 437) and pointed out that all of 
the collections involved in the Regla Coal Company 
case were made prior to the enactment of the Revenue 
Act of 1926. It was also urged that the very language 
of Section 1106(a) was prospective in character. In 
addition, House of Representatives Report, No. 2 (70th 
Congress, Ist session) made to accompany H. R. 1, the 
Revenue Bill of 1928, shows at page 33 that there was 
confusion even in the mind of Congress with respect 
to the precise effect to be given to Section 1106(a). 

It was finally contended by the Government that this 
Section had been repealed as of its effective date by 
Section 612 of the 1928 Revenue Act. To combat this 
contention, the Regla Coal Company plaintiffs relied 
upon the case of United States v. John Barth Co., 27 
Fed. (2d) 782 and especially the refusal of the Circuit 
Court of Appeals for the Third Circuit on a petition 
for re-argument to change its decision because of the 
subsequent enactment of Sections 607 and 611 of the 
1928 Revenue Act. With respect to these sections and 
Section 1106(a) the Court stated that “it was not 
within the power of Congress to enact legislation to 
recreate the liability thus extinguished,” and cited Dan- 
ser v. Gulf etc. Railroad Co., 268 U.S. 633. In this case 
the Supreme Court stated with respect to the Transpor- 
tation Act of 1920: “Section 206 (f) will not be con- 
strued retroactively to create liability” (p. 637; Italics 
ours). In Fullerton Co. v. Northern Pacific Railroad, 
266 U. S. 435, the Supreme Court had, however, pre- 
viously stated, p. 437: 

‘It is a rule of construction, that all statutes are to be con- 
sidered prospective unless the language is express to the con- 
trary, or there is a necessary implication to that effect’ (citing 
cases). 

Applying this rule, we find no circumstances existing when 
the statute in question was enacted, nor any language therein, 
which shows that it should be applied to causes barred by 
limitation before its passage. (Italics ours.) 

It is clear from these cases that the Supreme Court 
was concerned merely about the lack of congressional 
expression of intent for retroactive effect and not about 
the revival of liability which would ensue if a retroac- 
tive intent had been clearly expressed in Section 206 
of the 1920 Transportation Act. 

As to Section 1106(a) of the 1926 Act, Judge Mack 
stated in the Regla Coal Company case: “Section 612 
repeals as of its original date of enactment Section 
1106(a) of the Revenue Act of 1926 which specifically 
provided that the running of the statute should extin- 
guish the right as well as bar the remedy”. 

With the many cases before us which demonstrate 
the validity of retroactive legislation designed to cor- 
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rect error, to remedy bad conditions affecting the Gov- 
ernment or the public, and to deprive persons of their 
“ill gotten privileges,’ despite the bar of a statute of 
limitation on the use of the remedy, it remains for us 
to consider the intent of Congress in enacting Section 
611. 

(To be continued) 


The Income Tax—Administration 
(Continued from page 62) 


aged litigation. Only when the disastrous results were 
fully apparent were new policies substituted—policies 
that sought settlement instead of suit—and since 1927 
the fruit of these new policies is visible in a steadily 
decreasing docket of the Board of Tax Appeals, fewer 
cases in the courts, and more revenue immediately avail- 
able. Those new policies are now so firmly established 
that their permanent adoption is I believe beyond 
question. 


Such are the elements that in my opinion give 
an administrative official charged with the enforce- 
ment of an income tax the opportunity for success, to 
a degree far beyond that of the draftsman of the Act 
itself. In other words, you can have a good law with 
poor administration and the result will be unjust and 
unpopular and probably short-lived. But you can have 
a poor law with good administration and the result will 
be so generally popular that the defects of the law itself 
will largely be overlooked. 


I am pleading for what you might term an elastic 
application of these laws. Not by an elastic conscience, 
for what I have been outlining. may be conscientiously 
done by every high-minded official. An elastic applica- 
tion of the law itself,—never stretching it to absurd 
limits in an attempt to do the impossible ; never attempt- 
ing to “get by” with an interpretation that is unsound 
merely because it produces more revenue. Always 
clinging to tests of reasonableness, fairness and equity. 
These are what every official instinctively wants to do. 
What is it that so often defeats the desire? 


It is too frequently due either to inertia, fear of 
criticism, shrinking from taking responsibility or lack 
of leadership by the top of the organization. It is the 
easier thing to say “no” to every taxpayer, when the 
saying of “yes” means possible attack and the im- 
pugning of base motives. But you know as well as | 
that no one can have any part in the administration 
of an income tax without being criticized, fairly or un- 
fairly, at some time or other. The warning to expect 
this might well be made a part of the charge to the 
candidates for such degrees. 


The vital thing in every such organization is the right 
point of view at the top. If your organization is small, 
this leadership is quickly felt. If large, it may take 
several months or even years for the attitude of the 
head office to percolate to the ends of the field. But 
it will inevitably be so extended, and the results will be 
strictly commensurate in the long run with the attitude 
of the executive head. 

A few years ago I was frankly pessimistic as to the 
future of the income tax as a tax in this country. It 
seemed heading into a maze of technicalities against 
which sooner or later any self-respecting people would 
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rebel. No form of taxation is so sacred that it can be 
said to be more permanent than the will of the people. 
In the long run they are going to pay the public burden 
in the form which most appeals to them. Nothing 
could have prevented the substitution of a sales tax of 
some form or other if the sovereign people so desired. 
But so long as the income tax can be made reasonably 
palatable, and productive of the necessary revenues, it 
will be retained. This will never be the accomplishment 
of the legislative draftsman. He can burn the midnight 
oil unsparingly in the insertion of commas, exceptions 
and provisos, and will probably receive only the male- 
dictions of the bewildered citizen for his well-meaning 
attempts in their behalf. No, it must come as the 
achievement of the administrator. It is in his hands 
that the solution of the problem lies. It is for this 
reason that I say that the vital problem of the income 
tax is administration. 


The Macallen Case—and Before 


(Continued from page 51) 


bonds from state taxation must be substantially com- 
plete. 


There remain for consideration in a succeeding arti- 
cle the matters originally scheduled for treatment here. 
Does the language of the Macallen opinion offer any 
hopes that other states may be allowed to do what 
Massachusetts was forbidden to do? Does the Macal- 
len Case foreshadow a judicial negative on the Con- 
gressional consent to include income from United States 
bonds in the assessment of state taxes on national banks 
measured by their net income? Does this recent re- 
crudescence of particularistic realism mean that the 
Supreme Court is disposed to reconsider its earlier 
sanction of federal excises measured by total net income 
including that from state bonds, and its approval of 
full taxation of inheritances and of shares of corporate 
stock without deduction of the values contributed by 
governmental obligations owned by the decedent or the 
corporation? This descent from history to prophecy 
can be ventured upon only with full recognition of the 
precariousness of an enterprise that involves stumbling 
through dark caverns of contradictory doctrine devoid 
of the illumination that might be shed by judicial 
candor. 


Business Books 


Manual to U. S. Board of Tax Appeals Reports, by Charles 
A. Roberts. Harper & Brothers, New York. (Vol. I and 
Vol. II, $35.) 

Examination of the first volume of this set is sufficient to 
attest that in the complete manual a valuable addition to the 
working tools of the tax practitioner and tax student has been 
provided. The work is of high grade from an editorial stand- 
point and appears destined to become a desirable part of a well 
selected tax law library. 


Broadly speaking, as the author explains, Volume I and 
most of Volume II are intended to furnish leads from rulings 
of the Board to other rulings of the Board, of the Federal 
Courts and of the Bureau of Internal Revenue, while the 
addenda to Volume II are designed chiefly to furnish leads 
into the decisions of the Board. 


Each decision of the Board is provided with cross-references 
to both earlier and later decisions of the Board, of the Courts 
and to rulings of the Board of Tax Appeals and the annota- 


February, 1930 


tions provide valuable supplementary information. Part II in- 
cludes court decision citators, a table of cases and an index to 


leading cases, all brought down to dates shortly prior to pub- 
lication. 


The manual contains numerous other features to aid in 
analysis of the decisions of the Board and in tracing the 
development of tax principles followed by the Board of Tax 
Appeals and the courts. 


L. E. 


The Tax Situation in Illinois, by ‘Herbert D. Simpson, Ph.D, 
pp. 104. Published by The Institute for Research in Land 
Economics and Public Utilities, Chicago. ($1.50.) 

In this monograph there has been made available to the public 
a scientific study of the operation of the Illinois property tax 
system, which Professor Richard T. Ely, in the preface, says 
has given the State of Illinois the unenviable distinction of 
having the worst assessment of real property in the United’ 
States. 

This study was concentrated upon the assessment of real 
estate in Chicago and three representative counties. The assess- 
ment of intangibles in the state is such a travesty that it 
probably would have been considered buffoonery to obtain 
further information on what is common knowledge. 

Some very interesting and ingenious charts are presented 
to graphically depict the prevalent inequalities in assessment. 
The study shows conclusively that there is flagrant overassess- 
ment in at least a third of the property of the state and a 
flagrant underassessment of another third. 


The latter part of the monograph is devoted to remedial sug- 
gestions, which include “a moderate step in the direction of 
state income taxation.” With reference to the adoption of 
an income tax, Dr. Simpson says: 


“With tax burdens in Illinois as oppressive as they now are, 
it appears probable that Illinois will eventually -be compelled 
to resort to an income tax, entirely regardless of the abstract 
or theoretical merits of income taxation. * * * 


“The essential characteristics of practical state income taxa- 
tion have now been fairly worked out in the experience of other 
states. Sound practice at the present time includes a flat cor- 
poration rate, moderately graduated rates on personal incomes, 
moderate exemptions of small income, state administration of 
the tax, and apportionment of a substantial portion of the 
proceeds back to the localities. Such a tax can be administered 
without difficulty by any kind of competent and _ responsible 
administrative organization.” 


Pensions in Modern Industry, by Arthur D. Cloud, pp. 503. 
Hawkins & Loomis Company, Chicago. ($10.) 


This is a book of principles—developed by painstaking analy- 
sis of the theories and opinions which have been the rule and 
their widely varied applications which have been the practice 
in this interesting, important and timely subject. It is a first 
book—a pioneer presentation. The author has applied his “per- 
sistent and indefatigable why” to every phase and feature of the 
industrial pension problem and its sound solution. The results, 
clearly set forth, capably and readably written, are more than 
interesting. Indeed, in certain respects—such as where the 
emotional generosity which supplies the pension motives 1 
shown to be permeated with an intellectual subtlety that sub- 
verts the pension consequences—they are almost startling. * * * 
Under a keen probing that refuses to stop short of the ulti- 
mate disclosure, the “gift and gratuity” solecism is exposed and 
the contractual eventuality of the pension offer made and ac- 
cepted is explained—in terms. of the Jaw of the matter; the 
confusion—intended or accidental—between the bonus to those 
who can continue at work and the pension to those who cannot 
is reduced to an “order of reason,” and the pension is dis- 
covered to be the reward of the continuity of service that ends 
in the “area of pension reasonableness”’—in terms of the ecom- 
omics of the matter; and the all-important “cost” is definitely 
co-ordinated with certain elements of employee-expense 
reduced to the simple basis of quantity funding per-employee- 
per-year—in terms of the mathematics of the matter. * * * 
This book will prove instructive to every student of the subject 
It will be indispensable to every employer who has a pension 
system now, or is planning one, or in whose establishment the 
pension problem has any possibility of becoming a future issue. 

—H. H. Stmmons. 





